2021-004
BOARD OF SARPY COUNTY AND CITIES WASTEWATER AGENCY
RESOLUTION APPROVING THE AGREEMENT FOR SEWER CONNECTION AND
WASTEWATER SERVICE BETWEEN THE SARPY COUNTY AND CITIES
WASTEWATER AGENCY AND RAVEN NORTHBROOK LLC
WHEREAS, pursuant to the Interlocal Cooperation Act, Neb. Rev. Stat. § 13-801, et seq.
(the “Act”), Sarpy County and the Cities of Papillion, Bellevue, Springfield, La Vista and Gretna
entered into an agreement (as amended, the “Formation Interlocal”), and formed the interlocal
agency called the Sarpy County and Cities Wastewater Agency (the “Agency”) (all capitalized
terms not otherwise expressly defined herein shall have the same meanings as provided in the
Formation Interlocal);
WHEREAS, the Agency is a separate body corporate and politic under the Act;
WHEREAS, pursuant to the Formation Interlocal, the powers of the Agency as a body
are exercised by the Agency Board;
WHEREAS, pursuant to Section II of the Formation Interlocal, one of the Agency’s
stated purposes is to manage, operate, or contract for wastewater management and operation
services for the Unified SSWS;
WHEREAS, pursuant to Section V of the Formation Interlocal, the Agency has the power
and authority to, among other things, make and execute contracts, interlocal cooperation
agreements, and other instruments necessary or convenient to exercise its powers, including, but
not limited to, service and management agreements, and contracts for the acquisition, financing,
construction, and operation of the Unified SSWS;
WHEREAS, the Agency Board discussed the proposed Agreement for Sewer Connection
and Wastewater Service between the Agency and Raven Northbrook LLC, a Delaware limited
liability company in the form attached hereto as Exhibit A (the “Customer Sewer Agreement”),
pursuant to which the Agency will construct certain wastewater and cooling water blowdown
infrastructure and provide certain wastewater connection and related services to the “Customer”
described herein; and
WHEREAS, after discussion, the Agency Board has deemed it necessary and convenient
and in the best interest of the Agency and its Members to approve and authorize the execution of
the Customer Sewer Agreement.
NOW, THEREFORE, BE IT RESOLVED BY THE AGENCY BOARD THAT the
Customer Sewer Agreement in the form attached hereto as Exhibit A is hereby approved,
subject to clerical and/or administrative changes deemed necessary and approved by the Agency
Administrator and approved as to form by Agency legal counsel;
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NOW, THEREFORE, BE IT FURTHER RESOLVED BY THE AGENCY BOARD
THAT the Agency’s execution of the Customer Sewer Agreement is subject to the Agency and
Sarpy County approving and executing the following separate agreements: (1) that certain Third
Amendment to Interlocal Agreement Between the Agency and the County for Contribution
Reimbursement; and (2) that certain Interlocal Agreement Between the Agency and the County
Regarding Certain Step-In Obligations;
NOW, THEREFORE, BE IT FURTHER RESOLVED BY THE AGENCY BOARD
THAT, subject to the County’s approval and execution of the agreements referenced in the
resolution above, the Chairman of the Agency Board is hereby authorized to execute the
Customer Sewer Agreement on behalf of the Agency; and
NOW, THEREFORE, BE IT FURTHER RESOLVED BY THE AGENCY BOARD
THAT, unless otherwise agreed to by an Agency Member pursuant to a separate written
agreement with the Agency, nothing contained in these Resolutions shall operate as an
agreement by such Member to convey or transfer to the Agency or any other Member any real
property rights or interest in and to land owned by or subject to such Member’s jurisdiction for
the construction and operation of the Unified Southern Sarpy Wastewater System.
The above Resolutions were approved by a vote of the Sarpy County and Cities
Wastewater Agency Board at a public meeting duly held in accordance with applicable law on
the ____
10th day of March, 2021.
Attest:
_______________________________
Sarpy County and Cities Wastewater
Agency Secretary

______________________________
Sarpy County and Cities Wastewater
Agency Board Chairman
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EXHIBIT A
Customer Sewer Agreement
[Attached]
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AGREEMENT FOR SEWER CONNECTION AND WASTEWATER SERVICE
THIS AGREEMENT FOR SEWER CONNECTION AND WASTEWATER
10th day of __________,
March
SERVICE (this “Agreement”) is made this ____
2021 (the “Effective
Date”), by and between the SARPY COUNTY AND CITIES WASTEWATER AGENCY,
a political subdivision of the State of Nebraska (the “Agency”), and RAVEN
NORTHBROOK LLC, a Delaware limited liability company (together with its affiliates and
related entities, successors or assigns, “Customer”). Customer and the Agency are each
referred to as a “Party” and together as the “Parties”.
WITNESSETH:
WHEREAS, Customer is the owner of certain real property consisting of
approximately 527.53 acres, more or less, of undeveloped land located in Sarpy County,
Nebraska, as more particularly described as set forth on Exhibit A attached hereto and
by this reference incorporated herein (the “Property”); and
WHEREAS, the Agency is, as of the Effective Date, engaged in the design,
engineering, procurement, supply, construction management, construction,
commissioning, long term operations planning, start-up and testing (the “Work”) of a
regional domestic, commercial and industrial sanitary sewer system (the “Sanitary Sewer
System”) and an industrial cooling water blowdown, discharge, conveyance, detention,
equalization and collection sewer system (the “Industrial Sewer System” and, together
with the Sanitary Sewer System, any repairs to or updates to or replacement of the
Sanitary Sewer System and the Industrial Sewer System, collectively referred to as the
“Sewer System”), in accordance with the Construction Documents (as defined herein)
that service not only the Project (as defined herein), but other projects, property owners,
users and citizens within the jurisdiction of the Agency. The Industrial Sewer System will
consist of, among other facilities, a cooling water blowdown sewer pipe, together with
detention basin(s) and/or evaporation pond(s) and related facilities as generally depicted
on Exhibit B attached hereto and by this reference incorporated herein; and
WHEREAS, the City of Omaha, a municipal corporation of the State of Nebraska
(“Omaha”), has informed the Agency that Omaha has capacity to treat the wastewater
that would be generated by the Sanitary Sewer System and Omaha and the Agency have
entered into that certain Interlocal Agreement for Wastewater Services dated October 1,
2020 (the “Omaha Agreement”) to effectuate the same; and
WHEREAS, if Customer elects to develop the Property, it has proposed to
establish on the Property a multi-year large-scale project which may include multiple
phases extending over a period of years with the uses of one or more data centers, and/or
other facilities used to house, and in which are operated, maintained and replaced from
time to time, computer systems and associated components, such as
telecommunications and storage systems, cooling systems, power supplies and systems
for managing property performance (including generators), and equipment used for the
transformation, transmission, distribution or management of electricity (including
substations), internet-related equipment, data communications connections,
environmental controls and security devices, structures and site features, as well as
certain accessory uses or buildings located on the Property and other related or
associated uses, buildings or structures such as (but not limited to) utility buildings,

HB: 4834-6331-0288.21

structures and appurtenances located on, adjacent or near the Property that are
reasonably related to the data center (collectively, as the same may actually be
constructed, the “Project”); and
WHEREAS, the Parties want to incorporate their understandings into this
Agreement and to further jointly plan for the delivery of sewer services to the Project.
NOW, THEREFORE, in consideration of the mutual covenants and agreements
contained herein and other good and valuable consideration, the receipt and sufficiency
of which are expressly acknowledged by the Parties, the Agency and Customer hereby
agree as follows:
1.
Independent Consideration. Upon the execution of this Agreement, Customer
shall pay to the Agency $500 as consideration and inducement to the Agency to enter
into this Agreement, which amount shall be non-refundable to Customer.
2.
Covenants of the Agency Regarding Construction of the Sewer System. In
addition to the covenants and agreements of the Agency set forth elsewhere in this
Agreement, the Agency covenants and agrees:
2.1
Performance of the Work. Upon the Agency’s receipt of the Customer
Contribution (as defined below), the Agency shall, and shall cause its contractor(s) to,
perform the Work:
(a)

Completely and adequately in all respects and free from material

defects.
(b)
In conformance with the professional standards, skill, expertise
and diligence of professionals regularly involved in providing services and work similar
to the Work.
(c)
In compliance with all applicable laws, statutes, rules,
requirements, codes, regulations, agreements (including the Omaha Agreement and the
General Provisions (as defined herein) except to the extent modified herein with respect
to Customer), permits (including applicable NPDES Permits (as defined herein)),
ordinances, authorizations and similar such governmental requirements of any national,
federal, state, municipal or local government, agency, authority or court (or any
department, agency, political subdivision, board, bureau or instrumentality thereof)
(collectively, “Applicable Laws”) that are applicable to the Agency, the Sewer System,
the Property, its contractor(s) or the Work.
(d)
Customer will have the right to review and comment upon the
Construction Documents in a timely manner, but only with respect to the Industrial Sewer
System and the portions of the Sanitary Sewer System that will service the Project, prior
to the time such Construction Documents (including any material modifications thereto)
are finalized. Notwithstanding Customer’s right to review and comment upon the
Construction Documents, the Parties agree (i) that ultimate decision-making authority
concerning the Construction Documents shall remain with the Agency and (ii) unless
otherwise expressly agreed to by Customer in writing, Customer’s right to review and
comment upon the Construction Documents does not relieve the Agency of its
obligations under this Agreement nor does it constitute approval by Customer as to
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compliance with Applicable Laws, the accuracy or the sufficiency of the design of the
Sewer System or of any construction means, methods, techniques, sequences or
procedures thereof. For purposes of this Agreement, the term “Construction Documents”
shall mean (A) all construction contracts for portions of the Work that pertain to the
Industrial Sewer System and portions of the Sanitary Sewer System that will service the
Project, together with any and all supplements, general conditions and addenda thereto,
(B) all plans and specifications for the Work that pertain to the Industrial Sewer System
and portions of the Sanitary Sewer System that will service the Project, which for
purposes of the definition of Construction Documents include preliminary and final
drawings, working drawings and models, together with any and all supplements, general
conditions and addenda thereto and (C) any change orders or other written documents
that materially amend, modify or change any documents described in the preceding
clauses (A) or (B). For clarity, the Agency shall own all items described in (A), (B) and
(C) above and no payment from Customer shall be required in connection with the use
of such items.
2.2

Project Schedule.

(a)
Subject to delays caused by Force Majeure Events (as defined
below), the Agency shall, and shall cause its contractor(s) to, actively and diligently
perform the Work. The Agency shall, and shall cause its contractor(s) to, complete each
component of the Work set forth on Exhibit C attached hereto and incorporated herein
(each such component, a “Milestone”) in accordance with the schedule of milestones
(the “Milestone Schedule”) set forth on Exhibit C, subject to delays caused by Force
Majeure Events. The Agency shall, and shall cause the Agency’s contractors to, act in
a commercially reasonable manner and endeavor in good faith to ensure the timely
progression of construction of such Work and component(s) thereof in accordance with
the Milestone Schedule, subject to delays caused by Force Majeure Events. The Agency
shall deliver to Customer regular updates (not less than twice per month) regarding the
progress of and schedule for completion of such Work or component(s) thereof.
(b)
Customer shall have the right to retain, at Customer’s expense, a
civil engineer (the “Construction Monitor”) to, in a timely manner, (i) review and advise
Customer with respect to all Construction Documents (including any material
modifications thereto) and other matters related to the design, construction, operation
and use of the portions of the Work that pertain to the Industrial Sewer System and the
portions of the Sanitary Sewer System that services the Project until such time as there
is a final as-built drawing set of the plans and specifications, (ii) to monitor the progress
of the development and construction of the Work; and (iii) participate in the general
contractor procurement process, including but not limited to reviewing and commenting
on bids. The Agency acknowledges that (A) the Construction Monitor will be retained by
Customer to act as a consultant, and only as a consultant, (B) the Construction Monitor
shall in no event have any power or authority to make any decision or to give any
approval or consent or to do any other thing which is binding upon Customer or the
Agency, and any such purported decision, approval, consent or act by the Construction
Monitor on behalf of Customer or the Agency shall be void ab initio and of no force or
effect unless otherwise acknowledged, agreed or ratified in writing by Customer or the
Agency, as applicable, (C) Customer reserves the right to make any and all decisions
required to be made by Customer under this Agreement, and without in any instance
being bound or limited in any manner whatsoever by any opinion expressed or not
expressed by the Construction Monitor to Customer or any other person with respect
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thereto, (D) Customer has the right but not the obligation to rely conclusively on the
reports of the Construction Monitor with respect to any matter relating to the performance
of the Work, and (E) Customer reserves the right in its sole and absolute discretion to
replace the Construction Monitor with another inspector or monitor at any time and
without prior notice to or approval by the Agency, so long as Customer provides
reasonable notice to the Agency of such replacement. The Construction Monitor shall
be granted access at all reasonable times to any construction site of the Work and to any
Construction Documents, including those located at such site, and further shall have the
right to attend all construction meetings of the Agency, Omaha and any general
contractor retained by the Agency, so long as Construction Monitor follows all reasonable
construction site access and safety protocols and procedures as established by the
Agency and/or its contractors from time to time; provided, however, nothing contained
herein shall be construed to grant to Customer or Construction Monitor the right to
unsupervised access to the Work and/or to any construction site for the Work, and
Customer and Construction Monitor shall at all times be supervised and accompanied
by Agency staff, contractors and/or consultants each time Customer and/or Construction
Monitor access the Work and/or any construction site for the Work. Customer shall
defend, indemnify, and hold harmless the Agency, its Members (as defined in the
Interlocal Agreement), officers, employees, contractors, consultants and agents, from
and against any and all third party construction costs, loss, damage, claims, suits
demands, penalties, court costs, attorneys’ fees, judgments, or liability of whatsoever
kind or character to the extent caused by the acts or omissions of the Construction
Monitor while onsite, its officers, agents, employees, contractors, subcontractors, and
anyone acting under the direction of the Construction Monitor while onsite, in connection
with the Construction Monitor’s exercise of its rights under this Agreement. This
indemnity provision shall survive the expiration or earlier termination of this Agreement
for a period of one (1) year.
(c)
Upon prior reasonable notice to the Agency, the Agency shall, and
shall cause its contractor(s) to, provide Customer with access to the portions of the Work
that pertain to the Industrial Sewer System and the portions of the Sanitary Sewer
System that services the Project in preparation and progress wherever located for
purposes of inspecting the same to ensure such Work is being performed in accordance
with this Agreement; provided, however, nothing contained herein shall be construed to
grant to Customer the right to unsupervised access to the Work and/or to any
construction site for the Work, and Customer shall at all times be supervised and
accompanied by Agency staff, contractors and/or consultants each time Customer
accesses the Work and/or any construction site for the Work. Customer shall defend,
indemnify, and hold harmless the Agency, its Members (as defined in the Interlocal
Agreement), officers, employees, contractors, consultants and agents, from and against
any and all construction costs, loss, damage, claims, suits demands, penalties, court
costs, attorneys’ fees, judgments, or liability of whatsoever kind or character to the extent
caused by the acts or omissions of Customer, its officers, agents, employees,
contractors, subcontractors, and anyone acting under the direction of Customer, in
connection with Customer’s access to the Work in accordance with this Agreement. This
indemnity provision shall survive the expiration or earlier termination of this Agreement
for a period of one (1) year. Notwithstanding anything to the contrary contained in this
Agreement, if construction of any portion of the Work is not being completed in material
compliance with the Milestone Schedule, subject to delays and/or noncompliance
caused by Force Majeure Events, then Customer may, in its sole discretion and upon no
less than ten (10) days prior written notice, direct the Agency to take any additional
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measures (“Extraordinary Measures”) available to the Agency under the Construction
Documents, if any, in which case the Agency shall undertake such Extraordinary
Measures at no cost to Customer. Extraordinary Measures may include ordering Agency
representatives to take corrective measures necessary to expedite the progress of the
Work, including (i) working additional shifts or overtime and (ii) supplying additional
manpower, equipment and facilities. The Agency shall use commercially reasonable
efforts to incorporate such Extraordinary Measures (including, at least, those described
in the preceding sentence) in the Construction Documents. To the extent available to the
Agency under, and incorporated into, the Construction Documents, Extraordinary
Measures shall continue until the progress of the construction of the Sewer System is in
accordance with this Agreement. Customer’s right to require Extraordinary Measures is
solely for the purpose of ensuring compliance with this Agreement. The Agency shall
cooperate with Customer in good faith to cause the commencement, progress and
completion of the Work in accordance with this Agreement.
(d)
Time is of the essence with respect to the Agency’s performance
of the Work under this Agreement and, subject to delays caused by Force Majeure
Events, the timely achievement of the Milestones set forth in the Milestone Schedule.
Notwithstanding anything to the contrary in this Agreement, subject to delays caused by
Force Majeure Events, if the Agency fails to satisfy an applicable Milestone, or any
number of Milestones, in accordance with the Milestone Schedule and the applicable
Milestone(s) has not been satisfied by the date that is ninety (90) days after the
applicable completion date set forth in the Milestone Schedule (each, a “Triggering
Event”) Customer may, in its sole discretion, upon written no less than five (5) Business
Days’ written notice (the “Step-In Notice”) to the Agency and the County of Sarpy, a
political subdivision of the State of Nebraska (“County”), at no cost to Customer, cause
County to enter into possession of the Work or component(s) thereof that are the subject
of such Triggering Event (the “Subject Infrastructure”) and the real property upon which
the Subject Infrastructure is located (collectively with the Subject Infrastructure, the
“Subject Property”) and construct, or cause the construction of, the Subject
Infrastructure, and, in Customer’s sole discretion, the remaining portions of the Work;
provided, however, that in the event either the County or the Agency completes the
construction of the Subject Infrastructure subject to a Step-In Notice so that the remaining
Work is in compliance with the remaining portions of the Milestone Schedule, the Agency
shall have the right to complete the remaining portions of the Work. If Customer delivers
a Step-In Notice, County agrees to use all commercially reasonable efforts to complete
the Subject Infrastructure and/or remaining portions of the Work in accordance with the
Milestone Schedule; provided, however, that in the event either the County or the Agency
completes the construction of the Subject Infrastructure subject to a Step-In Notice so
that the remaining Work is in compliance with the remaining portions of the Milestone
Schedule, the Agency shall have the right to complete the remaining portions of the
Work. Upon receipt of the Step-In Notice, the Agency shall take all steps reasonably
necessary to permit County and County’s contractors to: (x) access and take possession
of the Subject Property; (y) fully assume all of the Agency’s rights under any Construction
Documents or other relevant documents and required rights to property and land rights,
and other rights in connection with the construction and completion of the Subject
Infrastructure, and (z) perform construction of the Subject Infrastructure; provided,
however, that in the event either the County or the Agency completes the construction of
the Subject Infrastructure subject to a Step-In Notice so that the remaining Work is in
compliance with the remaining portions of the Milestone Schedule, the Agency shall have
the right to complete the remaining portions of the Work. The Agency shall (A) ensure
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that it has the unrestricted right under the Construction Documents to assign the
Construction Documents to County and (B) reasonably cooperate with County to
transition the construction of the Subject Infrastructure to County. If Customer delivers
a Step-In Notice as provided in this Section 2.2(d), County agrees that it will, at its sole
cost and expense, (Y) assume all of the Agency’s rights under any Construction
Documents or other relevant documents and required rights to property and land rights,
and other rights in connection with the construction and completion of the Subject
Infrastructure, and (Z) cooperate with the Agency in the transition of the Work under the
Construction Documents to the County; provided, however, that in the event either the
County or the Agency completes the construction of the Subject Infrastructure subject to
a Step-In Notice so that the remaining Work is in compliance with the remaining portions
of the Milestone Schedule, the Agency shall have the right to complete the remaining
portions of the Work and, in such event, the County shall agree to transition the obligation
to complete the remaining Work back to the Agency. Notwithstanding the foregoing, if
Customer delivers a Step-In Notice then nothing contained in this Section shall be
deemed to limit or restrict the Agency’s rights, obligations and remedies under this
Agreement with respect to any portion of the Work other than the Subject Infrastructure
that is the subject of a Step-in Notice.
(e)
As used in this Agreement, “Force Majeure Event(s)” shall mean:
acts of God, including earthquakes, fire, floods, tornados, hurricanes and extreme
weather conditions, pandemics, state or federal governmental mandates, acts of
terrorism, financial and/or banking crises that limit normal extensions of credit, civil
disturbances, unknown site conditions but only to the extent the same were not
reasonably foreseeable to the Agency or its advisors, discovery and/or remediation of
hazardous materials but only to the extent the same were not reasonably foreseeable to
the Agency or its advisors, and acts of the United States of America or the State of
Nebraska (including any department, agency, board or bureau thereof). The Agency
shall be excused from performance and shall not be in default or breach in respect of any
obligation hereunder, including failure to complete the Work by the applicable
Milestones, to the extent that the failure to perform such obligation is due to a Force
Majeure Event; provided, however, that when there is a Force Majeure Event, the Agency
shall notify Customer in writing within two (2) Business Days following the Agency
becoming aware of such Force Majeure Event giving full particulars of the Force Majeure
Event and the reasons preventing the Agency from performing its obligations, or delaying
the performance of its obligations under this Agreement and the Agency shall use
commercially reasonable efforts to mitigate the effect of the Force Majeure Event upon
the performance of its obligations under this Agreement. The failure by the Agency to
notify Customer within such two (2)-Business Day period pursuant to the preceding
sentence shall not be deemed a default or breach of this Agreement, nor shall it constitute
a waiver of the Agency’s right to excuse performance as a result of a Force Majeure
Event; provided, however, if the Agency fails to provide such notice to Customer within
such two (2)-Business Day period, then any period of time following such two (2)Business Day period shall be excluded from the period that the Agency receives the
benefit of such Force Majeure Event until such notice is actually provided. Upon the
completion or cessation of the Force Majeure Event (as determined in the Agency’s
reasonable discretion), the Agency shall recommence the performance of its obligations
in a commercially reasonable time and manner and shall provide a revised Milestone
Schedule to Customer. In the event Customer exercises the step-in rights under
Section 2.2(d) above, the County’s performance of the Work under the applicable StepIn Notice is also subject to delays caused by Force Majeure Events.
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3.
Customer Contribution to Industrial Sewer System. On or prior to the Effective
Date, Customer has paid to the Agency the sum of Ten Million Nine Hundred Thousand
Dollars ($10,900,000) (the “Customer Contribution”), which represents the Agency’s
estimate (in 2020 dollars) of the Capital Cost (as defined herein) to construct the
Industrial Sewer System. The Agency and Customer agree that no portion of the
Customer Contribution shall be used to construct the Sanitary Sewer System; provided,
however, that the Parties acknowledge and agree that some of the pipes and related
sewer infrastructure for Sanitary Sewer System and the Industrial Sewer System will be
placed in the same trench, and therefore, the portion of costs for the following items shall
be allocated to and paid as part of the Capital Costs: acquiring permanent sewer and
temporary construction easements and other land rights reasonably necessary for such
infrastructure located in such trench (by purchase, condemnation or otherwise),
trenching, excavating, backfilling, restoring and/or repairing surface and subsurface
damage to the underlying real property, seeding, and other costs reasonably incurred by
the Agency in connection with the acquisition and placement of such Industrial Sewer
System infrastructure to be located in the trench. As used herein, the term “Capital Cost”
means Customer’s share of the following costs attributable to the design and
construction of the Industrial Sewer System: (a) design costs for the Industrial Sewer
System in the estimated amount of Five Hundred Sixty-four Thousand Dollars
($564,000); (b) the actual reasonable hard costs incurred by the Agency attributable to
the physical construction of the Industrial Sewer System; (c) the reasonable actual out
of pocket costs incurred by the Agency to acquire land rights, whether in fee or
easements, for the construction, operation and maintenance of the Industrial Sewer
System; (d) any reasonable actual out of pocket costs paid by the Agency to applicable
regulatory and governmental authorities necessary to expedite permitting and approvals
related to the Industrial Sewer System, provided Customer has first approved the same
in writing; and (e) reasonable actual out of pocket costs incurred by the Agency for
professional services rendered in connection with the design, construction and permitting
of the Industrial Sewer System, including without limitation bidding services, construction
services, legal and administrative costs; provided, however, that Customer shall not be
responsible for any portion of the cost of such professional services that exceeds twenty
percent (20%) of the hard costs for the physical construction of the Industrial Sewer
System.
3.1
Capital Cost True-Up. Within ninety (90) days following Substantial
Completion (as defined herein) of the Industrial Sewer System (the “Agency Notice
Period”) , the Agency shall reconcile the actual Capital Costs to construct the Industrial
Sewer System against the Customer Contribution and deliver to Customer a statement
(the “Statement”) of such reconciliation, together with detailed documentation supporting
such Statement, including but not limited to paid invoices. If during the ninety (90) day
reconciliation period following Substantial Completion of the Industrial Sewer System,
the Agency determines in good faith that the actual Capital Cost to construct the
Industrial Sewer System exceeds the Customer Contribution (a “Capital Cost Overrun”),
Customer agrees to reimburse the Agency for the Capital Cost Overrun within one
hundred twenty (120) days after receiving written notice along with detailed
documentation supporting the Capital Cost Overrun (“Capital Cost Overrun Notice”) of
such Capital Cost Overrun from the Agency. If during the Agency Notice Period, the
Agency determines the actual Capital Cost to construct the Industrial Sewer System is
less than the Customer Contribution, the Agency will refund the difference to Customer
within one hundred twenty (120) days after such determination. The Agency shall have
no right to deliver a Capital Cost Overrun Notice after the end of the Agency Notice
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Period, and Customer will have no liability of any kind for any Capital Cost Overrun if a
Capital Cost Overrun Notice is not delivered during the Agency Notice Period.
Notwithstanding anything to the contrary in this Section 3.1, if the Agency delivers a
Capital Cost Overrun Notice and Customer in good faith disputes the basis of the Capital
Cost Overrun and delivers written notice (a “Dispute Notice”) of such dispute to the
Agency. Customer shall not be required to pay for the Capital Cost Overrun until the
dispute is fully and finally settled, whether informally by the Parties in writing or by a final,
non-appealable judicial ruling. For the avoidance of doubt, Customer’s delivery of a
Dispute Notice shall not preclude Customer from exercising its audit rights under Section
3.2 below, provided that Customer will have no right to deliver a Dispute Notice or to
otherwise dispute the amount of any Capital Cost Overrun after the Audit End Date (as
defined herein). If at any time the Agency believes or reasonably should believe that the
actual Capital Cost to construct the Industrial Sewer System will exceed the Customer
Contribution by more than ten percent (10%), the Agency shall deliver notice to Customer
and the Parties shall cooperate in good faith to implement cost mitigation strategies.
3.2
Audit Rights. Customer has the right, exercisable not more than twice per
calendar year, or more frequently in Customer’s discretion if the Agency delivers a
Capital Cost Overrun Notice, at Customer’s sole cost and expense, to audit the Agency’s
books and records concerning the Capital Costs incurred by the Agency to design and
to construct the Industrial Sewer System. For the avoidance of doubt, Customer may
exercise its right to audit the Agency’s books and records as provided in this Section 3.2
throughout the course of design and construction of the Industrial Sewer System and
later as described below. Customer shall not be obligated to pay any costs incurred by
the Agency in responding to Customer’s audit requests. Effective as of (such date, the
“Audit End Date”) the earlier of, as applicable, two (2) years after (a) Customer’s payment
of the Capital Cost Overrun in accordance with Section 3.1, or (b) the Agency’s payment
of the refund to Customer of the amount by which the Customer Contribution exceeds
the actual Capital Costs, Customer shall no longer have the right to audit the Agency’s
books and records concerning the Capital Costs incurred by the Agency to design and
to construct the Industrial Sewer System.
3.3
Recovery of Customer Contribution. The Agency agrees to remit
pioneering fees (the “Pioneering Fees”) in the form of connection fees paid by other
Agency customers that connect to the Industrial Sewer System, which Pioneering Fees
will be calculated on the basis of the pro rata capacity of the Industrial Sewer System
reserved for or provided to each such additional customer of the Agency that connects
to the Industrial Sewer System. The Agency shall remit the Pioneering Fees to Customer
via electronic wire transfer and will not be subject to offset or credited against any of
Customer’s other financial obligations under this Agreement. For purposes of calculating
the Pioneering Fees, the total capacity for the Industrial Sewer System (which includes
the Industrial Sewer Capacity Reservation defined in Section 10.2 below) shall be
determined based upon the final Construction Documents and shall be memorialized in
an amendment to this Agreement. Customer acknowledges and agrees that the Agency
is not obligated to market the available capacity of the Industrial Sewer System to
additional customers or users.
4.
Temporary Discharge Solution. If the Agency, or in the event Customer delivers
a Step-In Notice, the County, fails to achieve Substantial Completion of the Industrial
Sewer System in accordance with the Milestone Schedule, the Agency and the County,
as applicable, agree that Customer shall have the right, in its discretion to (a) construct,
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at Customer’s cost, a temporary evaporation pond (“Temporary Evaporation Pond”) on
the Property, or (b) cause the Agency or the County, as applicable, to construct, and
operate a Temporary Evaporation Pond capable of retaining cooling water discharge of
up to 22,250,000 gallons per year at a maximum flow rate of 1,250 gallons per minute at
peak flow, or less if elected by Customer in Customer’s sole discretion at Customer’s
expense pursuant to a mutually satisfactory ground lease. Maintenance of the
Temporary Evaporation Pond shall be performed by the Agency or the County, as
applicable, or by Customer, in Customer’s discretion. If the Temporary Evaporation Pond
is constructed pursuant to this Section 4, following Substantial Completion in accordance
with the Construction Documents of the Industrial Sewer System by the Agency or the
County, as applicable, the Temporary Evaporation Pond will be and remain the property
of Customer unless Customer elects, with the Agency’s written consent, to transfer
ownership of the Temporary Evaporation Pond and the underlying real property, if
applicable, to the Agency. The Agency shall not incur the following costs in connection
with the transfer of the Temporary Evaporation Pond from Customer to the Agency: any
liens or encumbrances placed or permitted to be placed by Customer, construction liens,
real property taxes for the period prior to the transfer, transfer taxes, and recording fees.
The transfer shall be accomplished by any means mutually agreed to by the Parties,
which means may include any of the following (all of which are agreed by the Parties to
be reasonable): ground lease, lease, fee transfer, fee transfer with right of reversion to
Customer, fee transfer with a mortgage in favor of Customer secured by the Temporary
Evaporation Pond and the land on which it sits. For purposes of this Agreement, the
term “Substantial Completion” means the stage in the progress of the Work when (a) the
Work or applicable portion thereof is sufficiently complete in accordance with this
Agreement so that Customer can utilize the Work for its intended use as set forth in this
Agreement and the Construction Documents, and (b) the Work or applicable portion
thereof has received final approvals from all national, federal, state, county, municipal,
or local governments, agencies, or authorities (or any departments, boards, or bureaus
thereof) that have authority over the Work (or any components thereof).
5.
Representations and Warranties of the Agency. The Agency represents and
warrants to each of the following:
5.1

Permitted Capacity.

(a)
Sanitary Sewer System. The Agency has the legal right under the
Omaha Agreement to require Omaha to provide up to three million (3,000,000) gallons
per day of average daily flows of treatment capacity for domestic wastewater (“Sanitary
Wastewater”) generated by the Agency’s customers and users (the “Permitted Sanitary
Wastewater Discharge”). As of the Effective Date, the Agency has no actual knowledge
of any fact, circumstance or pending or current law, rule, regulation, order or directive
which would or might cause a reduction in its Permitted Sanitary Wastewater Discharge
under the Omaha Agreement. As of the Effective Date, the Agency is not required to hold
a National Pollutant Discharge Elimination System permit (as the same may be
extended, modified, supplemented or amended from time to time, the “NPDES Permit”)
to convey the Sanitary Wastewater to the Omaha treatment plant under the Omaha
Agreement, and that Omaha is solely responsible for obtaining (or amending, as
applicable) and maintaining any and all necessary permits (including a NPDES Permit)
from applicable governing agencies and bodies in order to treat the Sanitary Wastewater
under the Omaha Agreement.

9
HB: 4834-6331-0288.21

(b)
Industrial Sewer System. The Agency is not required to hold a
NPDES Permit to discharge or permit the discharge of cooling water generated from the
Project (the “Industrial Wastewater”) to the Industrial Sewer System, but a NPDES Permit
to Discharge Cooling Water and Other Non-Process Wastewater (as the same may be
extended, modified, supplemented or amended from time to time) is required for the
portion of the Industrial Sewer System where cooling water and/or other non-process
wastewater are discharged to surface waters. Customer’s use of and discharge of noncontact cooling water into the Industrial Sewer System shall at all times comply with the
terms of this Agreement and the requirements and discharge limits prescribed by such
NDPES Permit issued for the Industrial Sewer System. Customer agrees to provide to
the Agency the information reasonably required to support the Agency’s NPDES Permit
application required for non-contact cooling water discharge to surface waters and the
Agency agrees to permit Customer to review the NPDES Permit application and any
modifications thereto prior to submitting the same. The Agency shall not disclose such
information to any person, entity, governmental agency, board or bureau other than the
permitting authority without Customer’s prior written consent, which shall not be
unreasonably withheld, delayed or conditioned. Customer acknowledges and agrees
that (i) such information included in the NPDES Permit application may be subject to
public disclosure pursuant to Applicable Laws, including the Nebraska Public Records
Law, Neb. Rev. Stat. 84-712.01 et seq., the Nebraska Open Meetings Act, Neb. Rev.
Stat. 84-1407, et seq., and any other applicable state and federal open records and open
meetings laws, rules and regulations, and (ii) the Agency shall not be liable to Customer
or any other party related to any such disclosure by the permitting authority. In the event
other users discharge into the Industrial Sewer System, the Agency shall ensure that the
quality of such other users’ discharge does not jeopardize the NPDES Permit, but nothing
herein shall prevent the Agency from pursuing amendments to the NPDES Permit to
accommodate the Agency’s discharge of other users’ non-contact cooling water and/or
other non-process wastewater to surface waters. The Agency acknowledges and agrees
that Customer’s right to discharge into the Industrial Sewer System shall not be impaired
by other users and that so long as Customer’s discharge (x) falls within allowable limits
prescribed by the then current NPDES Permit applicable to the discharge of cooling
water and/or other non-process wastewater associated with the Industrial Sewer System
and the Discharge Table (as defined below), (y) complies with the terms of this
Agreement, and (z) complies with Applicable Law, Customer shall always have the right
to discharge into the Industrial Sewer System.
(c)
Discharge Limits and Monitoring. The Agency has reviewed
Customer's proposed cooling water quantity and volumes, cooling water quality ranges,
a general description of the chemical additives to the cooling water, and the general
nature of Customer's proposed discharge of Industrial Wastewater to the Industrial
Sewer System. Based on such information provided by Customer to the Agency, as of
the Effective Date, the Parties have made the determination that the Project’s Industrial
Wastewater discharges do not require pretreatment under any Applicable Laws and that
Customer will not fall under the industrial pretreatment program of the Agency or
applicable to the Industrial Wastewater. As of the Effective Date, the Agency has no
actual knowledge of any fact, circumstance, or pending law, regulation, order, or directive
that would or might cause a reduction in the Industrial Sewer Capacity Reservation or
the discharge permitted thereby based either on quantity or quality.
(d)
Discharge Table. Customer shall comply with the Industrial
Wastewater discharge limits specified in the table (the “Discharge Table”) set forth on
10
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Exhibit D attached. To verify compliance with these limitations, the Agency shall have
the right at any time to inspect and sample the discharge at the connection points
described in Section 7. The Discharge Table includes constituents and limits that are
based on an assumption of source water quality, operational parameters, and assumed
NPDES Permit limitations. Due to the limited data available at the time of developing
these limits, Agency agrees to work with Customer to re-visit assumptions as necessary.
Should any of these assumptions change in a significant fashion which may require the
Discharge Table to be updated, the Parties agree to meet and confer to attempt in good
faith to agree to mutually agreeable modifications to the Discharge Table, provided that
Customer shall not be required to approve any changes in the Discharge Table except
as Customer may agree in its sole discretion. Due to the limited data available at the time
of developing these limits, each Party agrees to work with the other Party to re-visit
assumptions as necessary. Notwithstanding the foregoing, exceedance of the limits set
forth in the Discharge Table, as long as such exceedance does not cause the Agency to
exceed the limits of its NPDES Permit or violate Applicable Law, will not limit, prevent or
otherwise impair Customer’s ability to discharge Industrial Wastewater into the Industrial
Sewer System. Both Parties agree that the proposed water additives will be included in
the NPDES Permit applications, modifications and renewals. Customer shall receive the
Agency’s prior written approval prior to adding a new additive in the Industrial
Wastewater discharge, and such approval shall not to be unreasonably withheld,
conditioned or delayed.
(e)
Pretreatment. By the Customer agreeing to comply with the limits
indicated in the Discharge Table, the Agency agrees that Customer will not be subject to
the requirements or limits of any future Industrial Pretreatment Program or regulation
adopted by the Agency. If pretreatment of Industrial Wastewater is required because
Customer materially changes its operations at the Project and such change causes a
material diminishment in the quality of any discharged Industrial Wastewater from the
Project, or as the result of a material change in Applicable Laws at the state or federal
level governing pretreatment of Industrial Wastewater discharges from the Project
(including any changes pursuant to the terms of the Omaha Agreement), then Customer
and the Agency shall meet and confer to reasonably determine if modifications to this
Section 5.1(e) related to pretreatment and costs incurred by the Agency as a result of
such pretreatment of Industrial Wastewater are required. If the Parties cannot reach an
agreement on whether modifications are needed to this Agreement, the Parties shall
(within ten (10) days after such meet and confer) appoint a mutually agreeable
independent third party with the requisite technical expertise to determine whether
Customer is, in fact, subject to any pretreatment obligation. The Parties shall meet with
such third party within ten (10) days after such third party’s selection.
5.2

General Representations.

(a)
The Agency has the full power and authority to enter into this
Agreement and to perform its obligations hereunder, whereupon this Agreement
became, and is, a valid and binding obligation, enforceable against the Agency in
accordance with its terms. No approvals other than the approval of the Agency Board
(as defined in the Interlocal Agreement (as defined herein)) are required for the Agency
to enter into this Agreement and to perform its obligations hereunder. The Agency has
taken all actions required under that certain Interlocal Agreement Creating the Sarpy
County and Cities Wastewater Agency (as amended, the “Interlocal Agreement”) for the
Agency to perform its obligations hereunder.
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(b)
The execution and delivery of this Agreement by the Agency has
been validly authorized by all necessary corporate or governmental action including
without limitation corporate or governmental action required under the Interlocal
Agreement, and does not conflict with any other agreements entered into by the Agency
or any Member (as defined in the Interlocal Agreement) of the Agency.
(c)
Customer is not required to be a party to, or to enter into, any other
agreement other than this Agreement in order for the Work to be completed, for the
Project to receive sewer service and for the Agency to fulfill its obligations hereunder.
(d)
This Agreement has been pre-audited by the necessary
governmental authorities and agencies and it complies with any applicable budgetary
accounting requirements of the Agency.
(e)
Omaha has the treatment capacity to treat the Permitted Sanitary
Wastewater Discharge.
6.
Representations of Customer. Customer represents and warrants that: (a)
Customer has the full power and authority to enter into this Agreement and to perform its
obligations hereunder, (b) this Agreement is a valid and binding obligation, enforceable
against Customer in accordance with its terms, (c) entering into this Agreement does not
conflict with any other agreements entered into by Customer, (d) the execution and
delivery of this Agreement by Customer has been duly and validly authorized by all
necessary corporate action on its part, (e) Customer has reviewed the Omaha
Agreement and the General Provisions incorporated therein, a copy of which is attached
hereto as Exhibit E (the “General Provisions”), and agrees to comply with the terms
thereof made applicable to Customer and its use of the Sewer System as modified and
expressly set forth in this Agreement. Notwithstanding the foregoing or anything in the
Omaha Agreement to the contrary, Customer and the Agency agree that the followingdescribed provisions of the General Provisions are the only such provisions which shall
apply to Customer: Section 1, Section 2, the third sentence of Section 9, the last sentence
of Section 13, Section 27, Section 32, the second sentence of Section 35, and the second
paragraph of Section 36.
7.
Permission to Connect. Subject to the limitations set forth in this Agreement, the
Agency hereby grants to Customer the right to connect to the Sanitary Sewer System
and the Industrial Sewer System, in each case as soon as each is tested and accepted
pursuant to Applicable Law. Customer’s connection to the Sewer System is contingent
upon the Agency’s prior written approval of the plans and specifications for the points at
which the Customer Sewer (as defined below) connects to the Industrial Sewer System
and Sanitary Sewer System. Agency’s connection approval is limited to the work
required to connect the Industrial Sewer System and Sanitary Sewer System to the
Customer Sewer at the connection points generally shown on Exhibit F attached hereto.
Pursuant to a separate instrument(s) recorded prior to Customer’s connection to the
Sewer System, Customer shall grant to the Agency customary easements for ingress
and egress to and from such connection points to the extent the Agency reasonably
determines in good faith that such easement are required. A manhole shall be
constructed at each connection point in accordance with plans and specifications
approved in writing by the Parties. The location of each manhole shall be approved in
writing by the Agency. As used herein, “Customer Sewer” shall include all private sanitary
and cooling water blowdown sewers and appurtenances thereto, including metering
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devices and related infrastructure and equipment, constructed by Customer on the
Property and serving the improvements, if any, constructed by Customer on the Property
for the Project. Customer shall immediately disconnect any connection to the Sewer
System which has been made without the Agency’s consent or permission in accordance
with this Agreement or which such connection or the Customer’s operation or use of the
Customer Sewer is in contravention of Applicable Laws, including the applicable NPDES
Permit(s) and all ordinances, regulations, rules, or specifications of the Agency pertaining
to sewer connections, or in violation of the provisions of the Omaha Agreement made
applicable to Customer and its use of the Sewer System as expressly set forth in this
Agreement. In the event Customer fails to immediately disconnect any connection of the
Project or Customer Sewer to the Sewer System in accordance with the previous
sentence, then the Agency reserves the right to disconnect the connection of the Project
and/or Customer Sewer to the Sewer System until such time as the Customer such
contravention or breach has been cured to the Agency’s reasonable satisfaction. All

metering devices installed pursuant to this Agreement shall transmit flow data (rate and
volume) to the Agency in the times and manners reasonably required by the Agency.
8.

Customer Covenants. Customer expressly promises, covenants and agrees:

8.1
The Customer Sewer, if constructed, shall connect to the Sewer System
in strict compliance with plans and specifications, and at the locations and grades
approved by the Agency in writing.
8.2
Customer’s use of and discharge of wastewaters into the Sewer System
shall comply with Applicable Laws (including applicable NPDES Permits) and with the
Discharge Table.
8.3
The Agency and Omaha have the right to review the designs,
specifications and criteria for additions or modifications to any connection points of the
Customer Sewer (and any additions or modifications thereto) prior to connection of the
same to the Sewer System.
8.4
The Customer Sewer, if constructed, shall be designed and constructed,
and if required by Customer, reconstructed, at Customer’s sole cost and expense.
8.5
Wastewater flowing into, passing through, drained or emptied by the
Customer Sewer into the Sanitary Sewer System shall be in conformity with current and
future Nebraska Department of Environment and Energy regulations pertaining to
sewers or wastewater and/or in accordance with all other Applicable Laws, whichever is
the most restrictive. Wastewater not in conformity with such rules and regulations shall
not be permitted to flow through the Customer Sewer into the Sewer System.
8.6
Upon prior reasonable notice from the Agency, Customer shall allow any
duly authorized representative of the Agency, NDEE, EPA, Omaha or the Agency’s
maintenance provider to inspect the Customer Sewer’s connection and the flow meter(s)
measuring Customer’s flow into to the Sewer System during normal business hours for
the purpose of inspection, observation, measurement, sampling, or testing of sewage
discharged by the Customer Sewer in accordance with the requirements of this
Agreement. Any such inspections, observations and measurements shall be subject to
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Customer’s regular safety and security measures, if any, and such entry shall be further
subject to the rights of any other parties in possession of all or any portion of the Property.
8.7
The Agency, Omaha and the Agency’s maintenance provider shall not be
responsible for the maintenance and repair of the Customer Sewer. Customer shall
properly maintain the Customer Sewer in good operating order at no cost to Agency,
Omaha or the Agency’s maintenance provider.
8.8
In the event that Agency or Omaha, as applicable, discovers anything in
the construction, maintenance, or operation of the Customer Sewer’s connection to the
Sewer System which is not in conformance with plans approved by the Agency in
accordance with the terms of this Agreement, and will, in the reasonable opinion of the
Agency, be detrimental to the proper operation of the Sewer System, or any part thereof,
Customer shall, upon written notice thereof, promptly correct said defects.
8.9
Customer is and shall be bound to and by any provisions of any
ordinance, rule, or regulation relating to Sewer Rates set forth in Section 13 below
hereinafter made and adopted by Agency.
8.10 Customer shall promptly file all reports, pay all connection fees, and
perform all other obligations of the Customer provided for in this Agreement or otherwise
required by Applicable Laws or the Agency’s ordinances, regulations, or rules as
amended and supplemented from time to time.
9.

Covenants of the Agency.

(a)
At all times, but subject to delays caused by Force Majeure
Events, the Agency shall actively and diligently cause the performance of the Work in
accordance with the terms and conditions of this Agreement and any Construction
Documents, including, without limitation, the Milestone Schedule.
(b)
At all times, the Agency will, and will cause its contractors to,
operate, repair and maintain the Sewer System in compliance with all Applicable Laws
and will use best management practices in operating the Sewer System. The Agency
covenants and agrees that the Industrial Sewer System will only accept Industrial
Wastewater from users that are deemed not to be “Significant Industrial Users”; provided,
however, the Agency reserves the right to accept pretreated Industrial Wastewater from
other users so long as such Industrial Wastewater from other users complies with the
then current NPDES Permit and applicable Agency standards.
10.
Capacity Reservation. To ensure that the Sewer System will have sufficient
capacity to receive wastewater from the Project as the Project develops, thus ensuring
that Customer may operate and expand the Project as it presently anticipates, the
Agency hereby guarantees and reserves, at no cost to Customer, the following sewer
capacities, as applicable, for the exclusive use by the Project. The Agency represents
and warrants that it has the right to allocate to the Project the capacity of the Sewer
System described in this Section 10.
10.1 Sanitary Sewer System Reservation.
The total sewer capacity
reservation for the Sanitary Sewer System is 150 gallons per minute (peak hour flow)
(the “Sanitary Sewer Capacity Reservation”).
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10.2 Industrial Sewer System Reservation.
The total sewer capacity
reservation for the Industrial Sewer System is 2,500 gallons per minute (peak hour flow)
(the “Industrial Sewer Capacity Reservation” and, together with the Sanitary Sewer
Capacity Reservation, the “Sewer Capacity Reservation”), which Customer anticipates
will become necessary in the following stages:
(a)

1,250 gallons per minute; and

(b)

An incremental additional 1,250 gallons per minute.

10.3 Customer shall give the Agency at least thirty (30) days’ advance written
notice of the anticipated date of Customer’s requirement for sewer service at the Project.
On or before the anticipated commencement date set forth in such notice, the Agency
shall cause the Project to be served by the Sanitary Sewer System and/or the Industrial
Sewer System with the requisite volume of sewer services, in accordance with the
Sanitary Sewer Capacity Reservation and/or the Industrial Sewer Capacity Reservation,
and otherwise in accordance with this Agreement. From and after the Effective Date, the
entire Sanitary Sewer Capacity Reservation and Industrial Sewer Capacity Reservation
shall be set aside by the Agency and subtracted from all of its calculations of available
capacity and is hereby allocated to the Project in full for the entire term of this Agreement.
In no event shall Customer’s use of the Sanitary Sewer System exceed the Sanitary
Sewer Capacity Reservation nor use of the Industrial Sewer System exceed the
Industrial Sewer Capacity Reservation without the Agency’s prior written consent, which
consent may be granted or withheld in the Agency’s sole discretion. The Parties agree
to review the Sanitary Sewer Capacity Reservation and the Industrial Sewer Capacity
Reservation every five (5) years during the term of this Agreement to determine whether
a reduction or increase in the Sanitary Sewer Capacity Reservation and/or the Industrial
Sewer Capacity Reservation is appropriate and to plan services for the Project; provided,
however, no reduction in the Sanitary Sewer Capacity Reservation and/or the Industrial
Sewer Capacity Reservation may be made without the written consent of Customer,
which consent may be granted or withheld in Customer’s sole discretion. For the
avoidance of doubt, Customer shall not be obligated to use or take any portion of the
Sanitary Sewer Capacity Reservation and/or the Industrial Sewer Capacity Reservation.
Nothing contained in this Agreement, including without limitation this Section, shall be
interpreted as obligating or otherwise requiring Customer to construct any portion of the
Project.
11.

Redundant Systems; Contingency Plans.

11.1 On-Site Wastewater Treatment. Subject to the terms and conditions of
this Agreement, Customer may, and the Agency hereby consents to the same, establish
redundant and/or back up sewer resources on property owned, leased, or otherwise
controlled by Customer and install, construct and maintain infrastructure and equipment
related to such establishment of redundant and/or backup sewer resources; provided,
that the use of any such redundant and/or backup sewer resources shall be in
accordance with Applicable Laws. Such redundant and/or back up sewer resources and
equipment shall be installed and constructed by Customer at Customer’s sole cost and
expense. Customer shall be solely responsible for acquiring easement rights for such
redundant and/or back up sewer resources, infrastructure and equipment.
11.2

Continued Operation During Shortages.
15
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(a)
As of the Effective Date the Agency states to its actual knowledge
that none of the uses of the Sewer System at the Project are within the scope of uses
that should be limited or prohibited during a declared water shortage. Customer
acknowledges and agrees that the Agency does not provide and has no control over the
water supply to the Project and the Agency shall not be liable to Customer for any
interruption in water supply due to a declared water shortage.
(b)
Due to the critical, twenty-four (24) hours per day, seven (7) days
per week operation of the Project, the Agency will, at its sole cost and expense (other
than the per gallon charges for services actually used by the Project), keep and maintain
(or cause its maintenance provider to keep and maintain) the portions of the Sewer
System that serve the Project and related supporting infrastructure in good working
condition and repair; provided, however, Customer shall reimburse the Agency for the
cost of any repairs caused by Customer’s negligence or use of the Sewer System in
violation of Applicable Laws. Notwithstanding anything to the contrary set forth herein,
the Agency or its maintenance provider shall give Customer notice as soon as possible
but in no event more than twenty-four (24) hours of the Agency’s learning of any Service
Interruption (defined below) identify the cause of such Service Interruption, and
commence appropriate repair, restoration and maintenance measures to restore full
Sewer System operations and service to the Project. The Agency or its maintenance
provider shall diligently pursue such repair, restoration or maintenance measures until
the Service Interruption is remedied and full operations at the Project are restored.
(c)
The Agency or its maintenance provider shall at all times maintain
an inventory of spare components, parts, facilities, infrastructure and related
appurtenances in order to facilitate any repair, restoration or maintenance work required
to restore operation of the Sewer System and shall commence such repair, restoration
or maintenance within twenty-four (24) hours of any such Service Interruption. The
Agency shall also cause suitably trained employees or third-party maintenance
contractors to be available and on call to provide critical repair, restoration and
maintenance services twenty-four (24) hours per day, seven (7) days per week. To the
extent that full restoration or maintenance of a Service Interruption shall not be completed
within twenty-four (24) hours of the Agency’s learning of such Service Interruption, the
Agency shall promptly, but in any event not more than twenty-four (24) hours after the
commencement of the Service Interruption, establish temporary alternative systems to
restore Sewer System service to the Project, which alternative systems shall remain fully
operational until such time as a full repair, restoration or maintenance of the Sewer
System can be effected. The Agency or its maintenance provider shall maintain
commercially reasonable maintenance and repair records for the Sewer System, and,
upon reasonable notice and request therefor, such records shall be made available for
review by Customer or its employees, agents or representatives. A “Service Interruption”
shall mean the failure of the Sewer System to maintain the capacity reserved by the
Sewer Capacity Reservation for any period of time.
12.

Future System Operations.

12.1 Future Permitted Capacity. The Agency shall give written notice to
Customer of any facts or circumstances that could result in a reduction in the Permitted
Sanitary Wastewater Discharge or a reduction in the discharge of Industrial Wastewater
to the Industrial Sewer System during the term of this Agreement as soon as possible,
but in no event more than five business (5) days of learning of such facts or
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circumstances or that a reduction in service might result therefrom. The Agency shall
within five business (5) days of issuance of any new or renewed permits for the Permitted
Sanitary Wastewater Discharge provide a copy of such permit to Customer.
12.2 Future Operations. The Agency shall operate the Sewer System in
compliance with all Applicable Laws and shall use appropriate management practices
for water and sewer system operations similar to those provided by similar wastewater
service providers in the greater Omaha metropolitan area. The Agency shall provide
notices of violation, directives and orders issued to the Agency in connection with its
operation or management of the Sewer System that may affect the Agency’s services to
Customer under this Agreement (collectively “Enforcement Notice”) to Customer as soon
as reasonably possible, but in no event later than five (5) Business Days after receipt
thereof by the Agency. The Agency shall inform Customer as soon as possible, but in
no event later than five (5) Business Days of the Agency’s learning of any enforcement
actions taken by the Nebraska Department of Environment and Energy, the State of
Nebraska and any other state agency, the United States government or any federal
agency against the Agency in connection with the Agency’s operation or management of
the Sewer System. If the Agency furnishes an Enforcement Notice to Customer which
contains a demand, requirement or deadline that could result in a Service Interruption,
then, at the option of Customer, the Agency shall immediately establish temporary
alternative mechanisms to provide sewer services, as applicable, at the levels required
under the Sewer Capacity Reservation until the applicable Service Interruption, if any, is
repaired or restored.
12.3 Sampling and Testing Costs. Any sampling or testing of the Sewer
System by any Party shall be done at the point of connection only, shall be a sampling
or testing of effluent/outflow only, and shall be done at the testing Party’s expense;
provided, however, that if sampling or testing is required due to the other Party’s breach
of this Agreement or violation of Applicable Laws, such sampling or testing shall at the
defaulting or violating Party’s expense.
13.

Fees and Rates for Connection and Service.

13.1 No Discrimination. The Agency agrees not to discriminate against
Customer in connection with the setting of standard fees, rates or other charges
(collectively “Sewer Rate(s)”) for the connection to or use of the Sewer System by the
Project and shall further comply with the requirements of applicable local and state laws
and regulations in connection with setting the Sewer Rates. In particular, the Agency
agrees to set a Sewer Rate for the Project that is no higher than the Sewer Rate,
respectively, charged to any other similar customer with a similar cost of service for and
use of its property of the Sewer System. As of the Effective Date, Customer
acknowledges and agrees that as of the date the Industrial Sewer System is substantially
completed, Customer may be the only user of such system.
13.2 Sanitary Sewer Service Usage Fees. Customer further acknowledges
and agrees that the Sewer Rates and Connection Fees (as defined below) for the
Sanitary Sewer System set forth in the Agency’s sewer usage rates and connection fees
schedule and related policies and procedures, as established pursuant to Agency Board
Resolution No. 2020-014 (as modified and amended, from time to time, the “Sanitary
Sewer Rates/Fee Schedule”), a copy of which is set forth on Exhibit G attached hereto,
are reasonable and do not constitute a breach of Section 13.1. Customer acknowledges
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and agrees that the Sewer Rates described on Exhibit G may be modified from time to
time in accordance with the Agency’s applicable resolutions, policies and procedures in
effect from time to time. Customer shall not be charged for use of, or otherwise obligated
to pay amounts in connection with, the Sanitary Sewer System, other than (a) the
Connection Fees described in Section 13.5 below and, and (b) the applicable Sewer
Rate set forth in the Sanitary Sewer Rates/Fee Schedule based on the number of gallons
discharged into the Sanitary Sewer System as measured by Customer’s effluent/outflow
meter(s). The type(s) and location(s) of such meter(s) shall be subject to the Agency’s
prior written approval and installed and maintained at Customer’s cost and expense.
Without limiting the generality of the foregoing, the Agency agrees that Customer shall
not be charged any application fees or systems development fees in connection with the
Project receiving service from the Sanitary Sewer System.
13.3 Industrial Sewer Service Usage Fees. Notwithstanding anything to the
contrary in this Agreement, in consideration of Customer’s full payment of the Customer
Contribution and Connection Fees in accordance with Section 13.5 below, the Parties
agree that the Sewer Rate for use of the Industrial Sewer System shall consist only of (i)
Customer’s pro rata share of the annual out-of-pocket costs (the “O&M Costs”) incurred
by the Agency for the operation and maintenance of the Industrial Sewer System, plus
(ii) Customer’s pro rata share of the annual future replacement cost (the “Future
Replacement Cost”) of the Industrial Sewer System. At no time will Customer be charged
for or otherwise incur any costs that would be attributable to debt service to recover the
capital cost for the initial construction of the Industrial Sewer System. Customer’s
responsibility for the O&M Costs and the Future Replacement Cost shall be determined
as follows:
(a)
O&M Costs. On or about the first day of each Agency fiscal year
(which as of the Effective Date, the Agency operates on a July – June fiscal year) after
the date Customer begins to discharge into the Industrial Sewer System, the Agency
shall provide to Customer the Agency’s “O&M Annual Cost Estimate”, which estimate
shall set forth the Agency’s good faith estimated out-of-pocket costs to operate and
maintain the Industrial Sewer System for such fiscal year. If the Agency fails to deliver
the O&M Annual Cost Estimate on or before the date provided herein Customer shall pay
the estimated amount paid during the immediately preceding year. Customer’s pro rata
share of the O&M Costs for such calendar year will then be determined using the formula
for O&M Costs set forth on Schedule 13.3(a) attached hereto and incorporated by
reference herein (the “O&M Costs Formula”) and shall be paid in monthly installments in
accordance with the O&M Costs Formula. Within a reasonable time after the first day of
the following Agency fiscal year, but in no event later than ninety (90) days thereafter,
the Agency shall reconcile the actual annual out-of-pocket O&M Costs incurred by the
Agency against the O&M Annual Cost Estimate and deliver to Customer a statement (the
“O&M Costs Statement”) of such reconciliation, together with detailed documentation
supporting such O&M Costs Statement, including but not limited to paid invoices. If the
Agency determines in good faith that the actual out-of-pocket O&M Costs incurred by the
Agency exceed the O&M Annual Cost Estimate, Customer agrees to reimburse the
Agency the difference within one hundred twenty (120) days after receiving written
notice, along with detailed documentation of such difference. If the Agency determines
in good faith that the actual out-of-pocket O&M Costs incurred by the Agency are less
than the O&M Annual Cost Estimate, the Agency agrees to within one hundred twenty
(120) days after such determination credit the difference between the actual O&M Costs
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and the O&M Annual Cost Estimate for such year against the O&M Annual Cost Estimate
for the subsequent Agency fiscal year.
(b)
Future Replacement Cost. The Future Replacement Cost for the
Industrial Sewer System is detailed on Schedule 13.3(b) attached hereto and
incorporated by reference herein. Customer’s pro rata share of the Future Replacement
Cost shall be determined using the formula set forth on Schedule 13.3(b) and shall be
paid in monthly installments. The Agency agrees to deposit all payments of the Future
Replacement Cost in a dedicated account to be used for the sole purpose of future
replacement of the Industrial Sewer System or portions or components thereof in a
manner reasonably determined by the Agency or in accordance with applicable Agency
policies, rules or procedures. The Agency will not commingle funds deposited into such
dedicated account with any other funds.
13.4 Audit Rights. Customer has the right, at its sole cost and expense, to audit
the Agency’s books and records (but no more than once per calendar year) concerning
the Sewer Rate charged to Customer for use of the Industrial Sewer System and the
ultimate allocation and disposition of such service usage fees by the Agency. Customer
shall not be obligated to pay any costs incurred by the Agency in responding to
Customer’s audit requests. Customer shall disclose the results of such audit to the
Agency. If the results of any audit conducted by Customer reveal that the Agency has
overcharged Customer, then, at Customer’s election, (a) the Agency shall refund the
amount of any overpayment to Customer or (b) Customer may offset the amount of such
overpayment against future payments for use of the Sewer System. If the results of any
audit conducted by Customer reveal that the Customer underpaid the Agency, Customer
shall pay such underpaid amount to the Agency.
13.5 Connection Fees. The Parties acknowledge that Customer and County
are the parties to that certain Agreement for Sewer Connection and Wastewater Service
dated February 25, 2020 (the “Temporary Sewer Agreement”), pursuant to which County
has agreed to accept wastewater generated by the Project into the Sarpy Sewer (as
defined in the Temporary Sewer Agreement) until such time as stated in said Temporary
Sewer Agreement. The Agency approved the Temporary Sewer Agreement pursuant to
Resolution 2020-003 Approving Agreement for Sewer Connection and Wastewater
Service Between Sarpy County and Raven Northbrook LLC. The Temporary Sewer
Agreement obligates Customer to pay sewer connection fees (the “Connection Fees”) as
more fully set forth in the Temporary Sewer Agreement, and the County agreed to remit
the Connection Fees collected by the County under the Temporary Sewer Agreement to
the Agency. Accordingly, the Parties acknowledge and agree that Customer’s payment
of the Connection Fees under the Temporary Sewer Agreement shall constitute
Customer’s sole obligation with respect to payment of connection fees under this
Agreement. Customer paid the first half of the Connection Fees in the amount of
$5,514,297.37 to the County on December 15, 2020. The remainder of the Connection
Fees will be due to the County in accordance with, and subject to the terms of, the
Temporary Sewer Agreement. Notwithstanding any termination of the Temporary Sewer
Agreement pursuant to the express terms thereof, Customer shall pay Connection Fees
as detailed therein. Customer shall have no liability for County’s failure to remit any
portion of the Connection Fees to the Agency. The Parties further acknowledge and
agree that Customer’s obligation to pay Connection Fees is limited to Customer’s
connection of the Property to the Sanitary Sewer System only and that Customer shall
not be obligated to pay Connections Fees, hook-up fees, developer’s fees or any other
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fees to connect to the Industrial Sewer System in consideration of Customer’s full
payment of the Customer Contribution.
13.6 Reasonable Fees and Rates. The Sewer Rate for the Sanitary Sewer
System shall be based upon (a) the bulk wholesale sewer rates and other charges, costs
and fees charged to the Agency under the Omaha Agreement (as the same may be
amended from time to time), and (b) the Agency’s projected operating, maintenance and
capital outlay expenses (including debt service) for the Sanitary Sewer System.
14.
Term. The term of this Agreement shall be effective as of the Effective Date and
shall be for a term of ten (10) years from the date that the Sewer System is first connected
to and put in service, and shall automatically renew on the same terms and conditions
as herein set forth for successive terms of ten (10) years each. Customer may terminate
this Agreement at any time after the Substantial Completion of the Work upon no less
than twelve (12) months prior written notice to the Agency. The Agency agrees that if
the Omaha Agreement terminates for any reason, (a) the Agency shall take such steps
as are commercially reasonable to provide sewer service to Customer and the Project
on materially similar terms and conditions of this Agreement for the remaining term of
this Agreement, and (b) the Parties shall promptly confer and cooperate in good faith to
implement cost and service mitigation strategies and/or modifications to this Agreement
and/or the portions of the Sewer System that service the Project that may be necessary
as a result of such termination of the Omaha Agreement. In no event will Customer be
required to agree to modifications
15.
Disconnections and Termination. Agency shall have the right to make any
disconnections and make a claim for the expenses thereof from Customer should
Customer neglect or refuse to disconnect or fail to negotiate a new contract following
termination or expiration of the term of this Agreement. In the event Customer provides
written notice to Agency of its election to cease to use the Customer Sewer connected
to the Sewer System, Customer shall disconnect the same at its expense, and in the
event it fails to so disconnect, Agency may disconnect the same and make a claim for
the reasonable expense of Customer.
16.
Condition on Customer’s Obligations. The obligations of Customer under this
Agreement are conditioned upon Customer’s election to develop the Property.
Notwithstanding any descriptions of the Property to the contrary, this Agreement is
hereby adopted and approved by the Agency to apply to up to an additional 150 acres of
undeveloped real property in the vicinity of the Property (whether in one or more parcels,
the “Additional Property”) that Customer may later acquire. If Customer acquires the
Additional Property, then upon written notice thereof to the Agency and the Customer’s
payment to the Agency of applicable Connection Fees in accordance with the Agency’s
applicable rate schedule for such Connection Fees (unless reduced or waived as
permitted thereunder), the legal description of the Additional Property shall be attached
to this Agreement as an additional exhibit; provided, however, the Agency agrees that,
for a period of five (5) years following the Effective Date, the Connection Fee for such
Additional Property shall remain at $20,906.06 per acre. Upon satisfaction of the
conditions set forth in the preceding sentence, the Additional Property shall be entitled
to the Sewer Capacity Reservation but Customer acknowledges that no additional
capacity will be allocated to the Additional Property unless the Parties mutually
reasonably agree to the same in writing.
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17.
Default and Remedies. In the event of a default of this Agreement, the nondefaulting party may provide written notice of the default to the defaulting party and
specify a period of not less than seven (7) days in which the defaulting party shall have
a right to cure the default; provided, however, such cure period may be extended if: (a) a
default cannot reasonably be cured within the cure period provided in such notice, (b) the
curing party notifies the non-defaulting party of such fact by no later than the end of the
cure period provided in the notice, (c) the curing party has theretofore been diligent in
pursuing the cure and (d) the curing party in such extension notice covenants to (and
thereafter actually does) diligently pursue the cure to completion. In the event the
defaulting party fails to cure the default, the non-defaulting party may (i) terminate this
Agreement and seek damages from the defaulting party, (ii) enforce this Agreement by
the remedy of damages or specific performance, (iii) perform any work necessary to cure
such default, or to complete any curative measures commenced by the defaulting party,
as the case may be, in either of which events the defaulting party shall reimburse the
non-defaulting for any and all expenses incurred by the non-defaulting party in
connection therewith, and (iv) pursue any other rights or remedies available to the nondefaulting party under this Agreement, at law or in equity.
18.
Service Interruption. In the event of a Service Interruption, the notice and
response requirements of Section 11.2 (as applicable) shall be controlling.
19.
Waiver. To the fullest extent permitted by Applicable Laws, except in the event of
fraud or gross negligence on the part of the Agency or the Agency’s officers, directors,
Members, contractors, consultants, representatives and agents, Customer waives
against the Agency and the Agency’s officers, directors, Members, contractors,
consultants, agents, employees, representatives, insurers, successors and assigns any
and all claims for or entitlement to special, incidental, indirect, or consequential damages
arising out of, resulting from, or in any way related to this Agreement or the Sewer
System, from any cause or causes. Such excluded damages include but are not limited
to loss of profits or revenue; loss of use or opportunity; loss of good will; cost of substitute
facilities, goods, or services; and cost of capital.
20.
Indemnification. Subject to Section 19, each Party (the “Indemnifying Party”)
shall defend, indemnify, and hold the other Party and the other Party’s officers, directors,
members, contractors, consultants, agents, employees, representatives, insurers,
successors and assigns harmless from and against any and all claims, suits, demands,
penalties, court costs, other litigation costs, demands, penalties, judgments, actions,
losses, damages, or injuries of any nature whatsoever, whether compensatory, or
expenses arising therefrom, either at law or in equity, resulting or arising from, out of, or
otherwise occurring in relation to (a) the breach of any covenant, obligation, duty or
provision of this Agreement by the Indemnifying Party, (b) the violation of Applicable Law
by the Indemnifying Party, or (c) the gross negligence or willful misconduct of the
Indemnifying Party. Any and all resulting fees and/or penalties imposed by the Nebraska
Department of Environment and Energy or the United States Environmental Protection
Agency shall be the full responsibility of the Indemnifying Party.
21.

Miscellaneous.

21.1 Amendment. Except for Customer’s right to modify the description of the
Property from time to time as set forth in Section 16 hereof, this Agreement may be
amended, modified, supplemented or canceled only by the mutual written consent of the
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Agency and Customer, or their successors in interest or assigns. The Agency and
Customer shall promptly meet to discuss and implement in good faith amendments to
this Agreement that are necessary to timely comply with revisions, changes or additions
to Applicable Law (including the Omaha Agreement and the General Provisions
incorporated herein).
21.2 Recitals. The recitals of this Agreement are material terms of this
Agreement and shall be binding upon the Parties.
21.3 Severability. If any provision of this Agreement, or its application to any
person, is held to be unenforceable for any reason, it shall be adjusted rather than voided,
if possible, in order to achieve the intent of the Parties to the extent possible. In any
event, invalidation of any provision of this Agreement, or its application to any person,
shall not affect any other provisions of this Agreement or its application to any other
person or circumstance, and the remaining portions of this Agreement shall continue in
full force and effect.
21.4 Notice. All notices or other communications required or permitted to be
served hereunder shall be deemed served upon receipt in accordance with this
Agreement if the notice is: (a) delivered by personal delivery; (b) mailed in a sealed
wrapper and deposited in the United States mail, certified mail, return receipt requested,
postage prepaid or (c) deposited with a national overnight courier service for next
Business Day delivery that retains receipts of its deliveries, properly addressed (with
delivery conclusively presumed to occur on the next Business Day following such deposit
absent evidence of actual failure of delivery), as follows:
Agency:

Sarpy County and Cities Wastewater
Agency
Attn: Agency Administrator
1210 Golden Gate Drive
Papillion, NE 68046

With a copy to:

Husch Blackwell LLP
Attn: Adam Charlsen
13330 California Street, Suite 200
Omaha, NE 68154

County:

Sarpy County Clerk
1210 Golden Gate Drive
Papillion, NE 68046

With a copy to:

Sarpy County Attorney
1210 Golden Gate Drive
Papillion, NE 68046

Customer:

Raven Northbrook LLC
1 Hacker Way
Menlo Park, CA 94025
Attn: Data Center Site Selection Manager
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With copies to:

Raven Northbrook LLC
1 Hacker Way
Menlo Park, CA 94025
Attn: Data Center Counsel
and
David R. Madden
McGrath North Mullin & Kratz, PC LLO
1601 Dodge Street, Suite 3700
Omaha, NE 68102

The Parties, by written notice given to the other, may designate any further or
different names or addresses to which all notices or other communications shall be sent.
21.5

Assignment.

(a)
Customer may assign its rights and obligations under this
Agreement (a) to any affiliate controlling, controlled by or under common control with
Customer (and, except for as set forth in the last sentence of this subsection, upon such
assignment the assigning entity shall be relieved of its covenants, commitments and
obligations hereunder) or (b) to subsequent owners of all or any portion of the Property,
provided that no assignment of only a portion of the Property shall relieve Customer’s
obligation with respect to the portion of the Property remaining titled in Customer without
the written consent of the Agency. In the event that Customer sells the Property in its
entirety and assigns its rights and obligations hereunder to its successor in title to the
Property, then Customer shall be relieved of all of its covenants, commitments and
obligations hereunder. Notwithstanding anything contained herein to the contrary,
Customer shall not be relieved of its covenants, commitments and obligations hereunder
in connection with such transfer or assignment until (i) the Customer Contribution has
been paid in full, (ii) the Capital Cost true-up process has been completed in accordance
with Section 3.1 above, and (iii) the O&M Costs true-up process for the year in which the
effective date of such assignment has been completed in accordance with Section
13.3(a) above.
(b)
To the extent necessary following the Agency’s receipt of a StepIn Notice under Section 2.2(d) to transfer certain Agency obligations to complete the
Work, the Agency may assign such obligations to the County without Customer’s
consent. The Agency may not otherwise assign its rights and obligations under this
Agreement without Customer’s prior written consent, which shall not be unreasonably
withheld, delayed or conditioned.
21.6 Run with the Land. This Agreement shall run with the Property and any
portion thereof as it may be subdivided or recombined. Customer shall record a
memorandum of this Agreement setting forth the existence of this Agreement with the
Sarpy County Register of Deeds’ Office.
21.7 Entire Agreement. This Agreement contains the entire agreement
between the Parties regarding the supply of sewer service from the Agency to the Project.
All prior or contemporaneous oral or written drafts of this Agreement or other
understandings with respect to the subject matter herein between the Parties are merged
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into this Agreement. It is the Parties’ intention to encourage, promote and aid the Project
and the development of the Sewer System so that the opportunities and positive
community impacts of the Project are fully realized by the Agency, its citizens and
Customer.
21.8 Multiple Counterparts. This Agreement may be executed in any number
of counterparts, each of which when so executed and delivered (by electronic means or
otherwise) shall be deemed an original, and it shall not be necessary in making proof of
this Agreement to produce or account for more than one such fully executed counterpart.
21.9 Applicable Law. This Agreement is governed by and shall be construed
in accordance with the laws of the State of Nebraska.
21.10 Effect on Other Vested Rights. This Agreement does not abrogate any
rights of Customer established or preserved by any Applicable Law or that have vested
or may vest pursuant to common law or otherwise.
21.11 Construction. The Parties agree that each party and its counsel have
reviewed and revised this Agreement and that any rule of construction to the effect that
ambiguities are to be resolved against the drafting party shall not apply in the
interpretation of this Agreement or any amendments or exhibits hereto.
21.12 Business Days. The term “Business Days” means a day that is not a
Saturday, Sunday or legal holiday in the State of Nebraska. All other references to “days”
hereunder shall mean calendar days. If the date for the performance of any covenant or
obligation under this Agreement shall fall on a Saturday, Sunday or legal holiday in the
State of Nebraska, then the date for performance thereof shall be extended to the next
Business Day.
21.13 Ethical Business Practices. In connection with the negotiation and
performance of this Agreement, the Agency represents and warrants that it has complied
and covenants that it shall comply with all Applicable Laws, including without limitation
anti-corruption legislation, and that it has used and shall use only legitimate and ethical
business practices. The funds Customer has or will be providing do not require Customer
to submit a bid or otherwise participate in the Agency’s standard procurement process,
or undertake any other obligations of the procurement rules and regulations governing
the Agency.
21.14 Omaha Agreement. The Agency will not enter into any amendment to the
Omaha Agreement which would materially diminish or negatively impact Customer’s
rights under this Agreement or which would materially impact the Agency’s ability to
perform its obligations under this Agreement without Customer’s prior written consent;
provided, however, the General Provisions and the rates and fees as established by the
Omaha Municipal Code and assessed to the Agency under the Omaha Agreement are
subject to change without the Agency’s prior consent or approval and, therefore,
Customer acknowledges and agrees that any such changes that do not require the
Agency’s prior consent or approval shall not be deemed a violation of the foregoing
clause. The Agency will deliver to Customer any written (including emailed) notices of
default or breach by Omaha under the Omaha Agreement at the time the same are
delivered to Omaha. The Agency will deliver to Customer a copy of any notice of default
or breach by the Agency under the Omaha Agreement that are received from Omaha
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within two (2) Business Days following their receipt by the Agency. If at any time the
Agency believes or reasonably should believe that Omaha is unable to fulfill its
obligations under the Omaha Agreement, the Agency will immediately deliver written
notice of this fact and the reasons for its belief to Customer, and in such event, the Parties
shall cooperate in good faith to implement cost and service delivery mitigation strategies.
Customer acknowledges and agrees that Omaha has the right to review plans and
specifications for the Work and Sewer System and hereby consents to the Agency
disclosing to Omaha any plans, drawings, specifications and other information
reasonably requested by Omaha and provided to the Agency by Customer and the
Construction Monitor relating to the Project, Work and/or Construction Documents.
Customer acknowledges and agrees that it shall be bound by the terms and conditions
of the General Provisions solely to the extent made applicable to Customer pursuant to
Section 6, and such General Provisions are hereby incorporated herein by this reference.
Customer further acknowledges and agrees that the General Provisions may be
modified, changed or supplemented by Omaha at any time, and that any such future
modifications, changes, or supplements to the General Provisions shall be incorporated
herein without further action or approval by any Party.
21.15 Confidential Information. Customer may designate any trade secrets or
confidential business information included in any report or other writing delivered to the
Agency pursuant to or in connection with this Agreement by any method intended to
clearly set apart the specific material that Customer claims to be either its trade secrets
or confidential business information that, if released, would give an advantage to
competitors and serve no public purpose (such information, collectively, “Confidential
Business Information”). For the avoidance of doubt, data and information related to
Customer’s actual or projected consumption or usage of all or any portion of the Sewer
Capacity Reservation shall be deemed Confidential Business Information. To the extent
permitted by Applicable Law, the Agency shall redact or delete from any records it makes
available for inspection or of which it provides copies any material designated by
Customer as Confidential Business Information. The Agency shall give prompt written
notice to Customer of receipt of any request to inspect or for which it has received a
request to provide copies of public records relating to this Agreement or the Project. The
notice shall include a copy of the request. To the extent permitted by Applicable Law,
the Agency shall not allow inspection or provide copies of any such records until
Customer shall have had not less than ten (10) Business Days (excluding the day of
receipt) to determine whether to contest the right of any party to inspect or receive copies
of the records or to inspect such records without redaction of the Confidential Business
Information. Any such action to enjoin the release of Confidential Business Information
may be brought in the name of Customer or the Agency. The costs, damages, if any,
and attorneys’ fees in any proceeding commenced by Customer or at its request by the
Agency to prevent or enjoin the release of Confidential Business Information in any public
records relating to this Agreement or the Project shall be borne by Customer.
21.16 Waiver of Jury Trial. THE AGENCY AND CUSTOMER EACH HEREBY
WAIVES, TO THE FULLEST EXTENT PERMITTED BY LAW, ANY RIGHT TO TRIAL
BY JURY OF ANY CLAIM, DEMAND, ACTION, OR CAUSE OF ACTION (A) ARISING
UNDER THIS AGREEMENT OR (B) IN ANY WAY CONNECTED WITH OR RELATED
OR INCIDENTAL TO THIS AGREEMENT OR ANY OF THE TRANSACTIONS
RELATED HERETO. THE AGENCY AND CUSTOMER EACH AGREE AND CONSENT
THAT ANY SUCH CLAIM, DEMAND, ACTION, OR CAUSE OF ACTION SHALL BE
DECIDED BY COURT TRIAL WITHOUT A JURY AND THAT EITHER OF THEM MAY
25
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FILE A COPY OF THIS AGREEMENT WITH ANY COURT AS EVIDENCE OF SUCH
WAIVER.

[Remainder of Page Left Blank; Signatures Begin on Following Page]
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INB1149537

CUSTOMER:
RAVEN NORTHBROOK LLC,
a Delaware limited liability company

f

By:
e1_ �
Name:
Ph\.u.. LL..e�t-11}
TitIe: �1)\Qt--f�ep (2.e1>1l-ESE�

-�---�--�--

AGENCY:
SARPY COUNTY AND CITIES WASTEWATER AGENCY,
a political subdivision

Approved as to form:

Agency Attorney

County hereby joins in the execution of this Agreement solely for purposes of
acknowledging its obligations under Sections 2.2(d) and 4 hereunder:
COUNTY:
SARPY COUNTY, NEBRASKA,
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EXHIBIT A
PROPERTY LEGAL DESCRIPTION
LOTS 1 THRU 3 AND OUTLOT A, GEMINI, A SUBDIVISION AS SURVEYED, PLATTED AND
RECORDED IN SARPY COUNTY, NEBRASKA
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EXHIBIT B
Depiction of Industrial Sewer System

[Refer to the attached]
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EXHIBIT C
MILESTONE SCHEDULE

Milestones
Completion Date
1. 30% design for the Work for the
Eight (8) months following the Effective
Industrial Sewer System and the portions Date
of the Sanitary Sewer System that will
service the Project
2. Bid Advertisement for construction of the Twelve (12) months following the Effective
Work for the Industrial Sewer System
Date
and the portions of the Sanitary Sewer
System that will service the Project
3. Substantial Completion of the Industrial
30 months following the Effective Date
Sewer System

* The Milestone Completion Dates set forth above shall be subject to extension due to delays
caused by Force Majeure Events.
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EXHIBIT D
Discharge Table

Parameter
pH
Chloride
Iron
Manganese
Spec.
Conductance at 25 deg. C.
Temperature
Selenium1
Total Extractable Hydrocarbons1

Units
SU
mg/L
mg/L
mg/L
umhos/cm
DegF
mg/L
mg/L

Daily Min
Daily Max
6.5
9
500
0.2
0.7
7500
95
Report
5

1. Selenium and Total Extractable Hydrocarbons have not been measured in the existing wastewater discharge and are not
expected to be present in the discharge but are included in this table to give the Agency assurance of compliance with NPDES
permit.




In the case that the Customer uses chlorine for disinfection purposes, the Customer agrees that the
discharge will be dechlorinated (to levels below 0.024 ppm, or as dictated by applicable NPDES
Permit) or held for a significant period of time to dissipate the chlorine.
To prevent suspended solids present in the industrial discharge, Customer will design to avoid any
cross connection between sanitary discharge and industrial discharge pipelines. If any cross
connections are discovered, Customer will take appropriate measures to remediate cross
connection.
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EXHIBIT E
General Provisions
[Refer to the attached]
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CITY OF OMAHA
WASTEWATER SERVICE AGREEMENT
GENERAL PROVISIONS
August 18, 2020 DRAFT
SECTION 1: USER CLASSES
SECTION 2: CONTRIBUTING SYSTEM
SECTION 3: CONTRIBUTING SYSTEM-OWNED FACILITIES
SECTION 4: CONNECTION APPROVAL
SECTION 5: POINT OF CONNECTION
SECTION 6: ADDITIONAL CONNECTIONS
SECTION 7: SERVICE WITHIN THE ZONING JURISDICTION OF A MUNICIPALITY
SECTION 8: OMAHA'S RIGHT TO CONNECT
SECTION 9: DISCONNECTIONS AND TERMINATION
SECTION 10: CONTRIBUTING SYSTEM MUNICIPALITY CONTROL OF CONNECTIONS
SECTION 11: NEW STORM CONNECTIONS PROHIBITED
SECTION 12: EXISTING STORM CONNECTIONS
SECTION 13: DESIGN REVIEW
SECTION 14: CHARGES
SECTION 15: USE OF PUBLIC AREAS
SECTION 16: FLOW RECORDERS AND SAMPLING DEVICES
SECTION 17: REPORTING NEW INDUSTRIES
SECTION 18: INDUSTRIAL MONITORING AND REPORTING
SECTION 19: SAMPLING AND TESTING COSTS
SECTION 20: INSPECTION AND TESTING
SECTION 21: REPORTS
SECTION 22: LAWS AND REGULATIONS
SECTION 23: AMENDMENTS - FEDERAL AND STATE REGULATIONS
SECTION 24: APPORTIONMENT OF FINES
SECTION 25: CHANGE IN OWNERSHIP
SECTION 26: HAZARDOUS WASTES
SECTION 27: INTERRUPTION OF SERVICE
SECTION 28: DURATION OF AGREEMENT
SECTION 29: NON-DISCRIMINATION
SECTION 30: SOLICITATION
SECTION 31: SEVERABILITY
SECTION 32: TITLES
SECTION 33: STRICT COMPLIANCE
SECTION 34: INDEMNIFICATION
SECTION 35: GOVERNING LAW
SECTION 36: MODIFICATION BY AGREEMENT
SECTION 1: USER CLASSES
Wastewater collection and treatment services described herein shall be offered by the City of
Omaha, hereinafter, referred to as "OMAHA", to four classes of users. These classes are (1)
Municipalities, (2) Sanitary and Improvement Districts, (3) Utility or Agency, (4) Sanitary Sewer
Service Users, which shall consist of all users approved by OMAHA, except Municipalities and
Sanitary and Improvement Districts, and Utility or Agency.
•

•

Utility or Agency - means a district, association, or other public body created by or under State
law and having jurisdiction over collection, treatment, or disposal of sewage, industrial wastes,
or other wastes. For the Purposes of these General Conditions, this is in specific reference to
an Agency or Utility outside of the City of Omaha that has the authority to provide these services
to multiple Satellite Sewer Systems
Sanitary Sewer Service Users - any user who discharges or causes a discharge to a public
sanitary sewer.
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Such service will be offered by OMAHA to the Users within or adjacent to areas served by existing
and proposed facilities of the Omaha Regional Collection and Treatment System. Such service
shall include receiving, transporting, treating, and disposing of wastewater or sewage in
accordance with the terms and conditions of these General Provisions and any special provisions
in this Agreement.
SECTION 2: CONTRIBUTING SYSTEM
The CONTRIBUTING SYSTEM shall be considered to be collectively, the User that is party to the
agreement and any "Satellite Sewer System" connected to such User's system.
Satellite Sewer System - A sewer system that is owned or operated by one user that discharges
to a system that is owned or operated by a different provider. Satellite sewer systems depend on a
separate provider for final wastewater treatment and discharge and include systems approved by
the NDEE.
SECTION 3: OWNED FACILITIES
Owned facilities refers to those facilities, directly owned and operated by the User that is party to
the agreement, including future additions and improvements thereto, and those facilities
constructed to effect the interconnection with the Omaha Regional Collection and Treatment
System.
The individual users that comprise the CONTRIBUTING SYSTEM shall retain their appropriate
individual user responsibility for construction, operation, maintenance, and ownership of their own
facilities comprising the CONTRIBUTING SYSTEM and future additions thereto and shall retain all
contractual and managerial obligations associated with such CONTRIBUTING SYSTEM-owned
facilities, unless provided for otherwise.
SECTION 4: CONNECTION APPROVAL
The User shall not make its connection to the Omaha Regional Collection and Treatment System
until it is authorized in writing by the OMAHA Public Works Director or his/her designee.
SECTION 5: POINT OF CONNECTION
Subject to the conditions and provisions hereinafter specified, the User may connect its Wastewater
System to the Omaha Regional Collection and Treatment System only in such manner and of such
materials and at such place as approved by OMAHA prior to such connection. Should a change of
the point or points of connection be required by OMAHA because of a change in the quality or
quantity of flow from the User that is inconsistent with the loads and flows permitted by the Omaha
Regional Collection and Treatment System at the time the User was last permitted to connect to
the Omaha Regional Collection and Treatment System, or should the User request additional points
of connection at some future date, such change(s) or additional connection(s) shall be made at the
expenditure of the User and as directed and approved by OMAHA. Any changes in such points
necessitated by changes in flow from OMAHA shall be at the cost of OMAHA.
SECTION 6: ADDITIONAL CONNECTIONS
The User shall not allow any direct or indirect sewer connections from outside their agreed to Sewer
Service Area. Sewer Service Area adjustments and new direct or indirect connections from these
areas must be approved via an Amendment to the Agreement or a new Agreement between the
parties.
• Sewer Service Area - User's area within the agreed to boundary or area under the authority of
the User that is subject to sanitary sewer service.
Additional direct or indirect connections that are within the agreed to User Sewer Service Area
require a written notification to Omaha. The NDEE administers the Nebraska Pretreatment Program
(NPP), which requires a permit for any industry or commercial operation that could significantly
impact operations. OMAHA and the User agree that any connection to the User requiring such
permit shall be reviewed and approved by both parties prior to connection to the User.
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Certification shall be given to OMAHA from the consultant or design engineer of the User that the
additional connections will not overload or exceed design capacity of those sewers being connected
to.
If and when OMAHA determines that the then existing flow and/or pollutant loading to the Omaha
Regional Collection and Treatment System plus potential flow and/or pollutant loading from all
subdivisions then connected to the Omaha Regional Collection and Treatment System or for which
final plats have been approved by their respective jurisdiction and which are planned for connection
to the Omaha Regional Collection and Treatment System equals or exceeds the capacity at that
time of the User's connection to the Omaha Regional Collection and Treatment System, OMAHA
will give notice to all appropriate Users connected to that affected portion of the Omaha Regional
Collection and Treatment System. From that time forward, neither OMAHA nor any other User will
approve any additional final plats within their respective zoning jurisdictions and OMAHA will not
make any additional wastewater service agreements or amend existing agreements to serve
additional lots until the capacity of the Omaha Regional Collection and Treatment System is
increased. OMAHA will include this provision in all wastewater service agreements made between
OMAHA and other Users after the date of this Agreement.
SECTION 7: SERVICE WITHIN THE ZONING JURISDICTION OF A MUNICIPALITY
OMAHA will not enter into an Agreement to provide wastewater collection or treatment service to
any sanitary and improvement district or other User located partly or wholly within the zoning
jurisdiction of a municipality, party to this Agreement, until the plans for the proposed connection
have been reviewed and approved by such municipality.
SECTION 8: OMAHA'S RIGHT TO CONNECT
It is agreed that OMAHA shall have the right to connect any OMAHA sewers or those within its
zoning jurisdiction to any User by paying the prevailing connection costs of such User to provide
an outlet for such OMAHA sewers, if necessary, provided, however, that the system to which such
connections are made has sufficient reserve capacity to carry the combined load if such combined
load becomes necessary. The User has the right to review designs, specifications and criteria for
sewer systems to be connected directly or indirectly to the sewer system owned by the User prior
to approving all connections.
SECTION 9: DISCONNECTIONS AND TERMINATION
OMAHA shall have the right to make any disconnections and recover the expenses thereof from
the User should the User neglect or refuse to disconnect or fail to negotiate a new contract following
termination as herein provided. Any User which ceases to use any wastewater system connected
to the Omaha Regional Collection and Treatment System shall disconnect the same at its expense
or failing that, OMAHA may disconnect the same at the expense of the User. OMAHA
acknowledges its Omaha Regional Collection and Treatment System is a public utility available
without discrimination to members of specified classes. Termination of sewage treatment pursuant
to this section will not be made without the approval of the appropriate State or Federal agencies
having jurisdiction over wastewater pollution and treatment. Termination of sewage treatment
service pursuant to this section will not be made before (90) days following written notice of such
termination. It is acknowledged that during said period, if negotiations produce no new agreement,
the parties, or any one of them, may file an action in any court having jurisdiction over the matter
to provide equitable relief concerning the issue of continued sewage treatment and the conditions
and charges appropriate thereto. Nothing in this paragraph will be construed as a limitation on the
authority of the governing body of OMAHA to set reasonable rules and regulations concerning
sewage service and the appropriate rates pertaining thereto.
SECTION 10: CONTRIBUTING SYSTEM MUNICIPALITY CONTROL OF CONNECTIONS
Sewer connections made within the jurisdiction of the User which is a Municipality shall be under
the control of such Municipality. Current records will be maintained by such Municipality and made
available to OMAHA upon request. New connections shall be limited to wastewater only and the
number of connections authorized within such Municipality within the area shown on the most
recent sewer service area exhibit shall be the sole responsibility of such Municipality and its duly
authorized representatives.
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SECTION 11: NEW STORM CONNECTIONS PROHIBITED
After the beginning of service under this Agreement, the User shall not make or permit to be made
any connections which will contribute directly or indirectly into the Omaha Regional Collection and
Treatment System, the stormwater run-off from, including but not limited to surface drains, ditches,
streams, storm sewers, roof, areaway, or foundation drains.
SECTION 12: EXISTING STORM CONNECTIONS
As to storm water connections of the type described above which existed in the User's sewer
service area prior to the beginning of service from the Omaha Regional Collection and Treatment
System, the User shall work as vigorously as possible within the technical and financial capabilities
of the User to eliminate all of its storm water connections. The inflow and infiltration in all sewers
constructed in the User sewer service area after the date of the execution of this Agreement shall
not exceed those standards for l&I as set forth in the Omaha Master Plan - Sanitary Interceptor
Sewer Element and any amendments thereto.
To comply with regulatory requirements, all Users having either acceptable or unacceptable waste
in the effluent may be required to file with OMAHA at least once each calendar year, a report on
the flow and loading of their wastewater. Essentially this requirement is to meet the obligations of
OMAHA'S NPDES Permit regarding elimination of extraneous water. The User may engage the
services of any OMAHA approved, independent testing laboratory for this service. Costs incurred
with this are at the expense of the User.
SECTION 13: DESIGN REVIEW
OMAHA has the right to review the designs, specifications, and criteria for additions or
modifications to any portion of the User connected directly or indirectly to the Omaha Regional
Collection and Treatment System prior to the work being so connected to the Omaha Regional
Collection and Treatment System. The design of sewer collection systems within the zoning
jurisdiction of the User shall be the sole responsibility of the User. The design criteria used by the
User shall meet or exceed the minimum design standards used by OMAHA and any amendments
thereto.
SECTION 14: CHARGES
As full compensation for the receiving, transporting, and treating of the sewage from the User, and
except to the extent provided in the sewer treatment services agreement between the User and
OMAHA, the User agrees to pay OMAHA as follows: a sum equivalent to the sewer service charges
and use fees from time to time charged to users as provided by Article IV, of the Omaha Municipal
Code ("OMC"), and any amendments thereto, for the use of Omaha Regional Collection and
Treatment System; specifically, the appropriate flow charge, abnormal charge and customer
charge per month based on the flow volume for each connection point to Omaha Regional
Collection and Treatment System. Unless otherwise agreed to by OMAHA in writing, payments for
wastewater service shall be made within thirty (30) days following receipt of invoice and shall
thereafter be delinquent. Delinquent balances shall bear interest at a rate equal to the average rate
earned by OMAHA from its short-term investments during the three months preceding the
delinquency. Such User must collect from all contributors within its boundaries or those connected
to its system on a fair and equitable cost recovery basis, subject to the approval of the Nebraska
Department of Environment and Energy ("NDEE"). The User party to this Agreement connected to
Omaha Regional Collection and Treatment System and served by the Water Service of the
Metropolitan Utilities District, or, as applicable, the Municipality providing waster service, shall pay
the rates provided for in Chapter 31 of the OMC according to the provisions therein and the metered
water usage.
SECTION 15: USE OF PUBLIC AREAS
It is agreed and understood that there shall be no payment by OMAHA for the use of any streets,
alleys, avenues, or public property, if any, of the User for sewer lines or appurtenances constructed
therein for the benefit of OMAHA, provided OMAHA shall, at its expense, repair and replace any
pavement damaged during such construction and shall likewise pay the cost of any necessary utility
relocations.
SECTION 16: FLOW RECORDERS AND SAMPLING DEVICES
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When deemed necessary by OMAHA to facilitate fair, transparent, and equitable charges being
billed by OMAHA, the User agrees to install at its expense, sampling and flow metering structures
at points reasonably designated and approved by OMAHA.
OMAHA will provide monitoring services as per the OMC; however, any and all maintenance
required on the containing structures and manholes shall, unless otherwise agreed to by OMAHA
in writing, be the responsibility and at the expense of the User.
SECTION 17: REPORTING NEW INDUSTRIES
It shall be the responsibility of the person or department authorized to issue building permits within
the jurisdictional limits of the User to notify OMAHA of any and all new industries locating within
such jurisdictional limits as soon as such location is known to such person or department. Parcel
info, sanitary connection location, sewer billing account info, industry contact info, and SIC/NAICS
codes shall be part of the notification once these details are known.
•
•
•
•

New Industry - any building, structure, facility or installation from which there is or may be a
discharge of pollutants from an entity considered as an Industrial or Commercial customer type,
provided that
(1) The building, structure, facility or installation is constructed at a site at which no other source
is located;
(2) The building, structure, facility or installation totally replaces the process or production
equipment that causes the discharge of pollutants at an existing source; or
(3) The production or wastewater generating processes of the building, structure, facility or
installation are substantially independent of an existing source at the same site. In determining
whether these are substantially independent, factors such as the extent to which the new facility
is integrated with the existing plant, and the extent to which the new facility is engaged in the
same general type of activity as the existing source should be considered.

SECTION 18: INDUSTRIAL MONITORING AND REPORTING
To comply with regulatory requirements, any industries classified as an existing or a new source
by the United States Environmental Protection Agency or the NDEE, having either acceptable or
unacceptable wastes in their effluent, must register with the appropriate jurisdiction.
Also, said industry may be required to file with OMAHA, at least once each year, a sampling
analysis and report in accordance with OMAHA ordinances, rules, and regulations; and the flow
proportioned strength characteristics of their industrial effluent in terms of BOD, suspended solids,
grease, pH and any other parameter required by their NPDES permit or the United States
Environmental Protection Agency or the NDEE.
Industries required, under NDEE Title 119 to obtain a Pretreatment Permit, must file a copy of such
report with OMAHA every June and January. Sampling and analysis may be done by the
appropriate User and/or by OMAHA and by any City of Omaha approved laboratory according to
the OMC. From time to time OMAHA may require a 24-hour/flow proportion composite sample to
be split and given to OMAHA for verification. Such samples shall be representative of a normal and
average production day. Any additional costs for obtaining the additional samples or testing shall
be paid for by the industry involved.
SECTION 19: SAMPLING AND TESTING COSTS
Except as expressly provided in this Agreement, OMAHA has no obligation to make payments to
any party for such sampling and testing costs.
SECTION 20: INSPECTION AND TESTING
The User shall, with respect to property owned by it or under its control, allow OMAHA and such
personnel from the State or Federal agencies, at reasonable times, upon prior reasonable notice,
and upon presentation of proper credentials:
1. to enter premises where an effluent source is located or in which any records are required to be
kept under the terms of this Agreement.
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2. to have access to or copy any records required by this Agreement or State or Federal laws or
regulations to be kept by the User.
3. to inspect and repair or adjust any monitoring equipment or monitoring method required in this
Agreement.
4. to sample any discharge point for pollutants.
The User shall, when requested under reasonable circumstances, but at no additional cost to the
User, assist OMAHA personnel in making such investigation and inquiry of the property of users
within the boundaries or jurisdiction of such User.
SECTION 21: REPORTS
Users, party to this Agreement, shall require within their boundaries or jurisdiction that all reports
required by OMAHA City ordinances, rules, or regulations, be made to the User, and the User shall
cause copies of all such reports to be sent to OMAHA in hardcopy and electronic form.
SECTION 22: LAWS AND REGULATIONS
The User agrees to conform with and enforce all Minimum Standards, Ordinances, rules,
regulations, and requirements of OMAHA and all applicable State and Federal laws, rules, and
regulations concerning: (1) Industrial Cost Recovery for industries within the sewer service area or
connected to the User, and (2) Wastewater discharges, including limitations and prohibitions,
monitoring, and reporting within the CONTRIBUTING AREA.
Wastewater emptied into the Omaha Regional Collection and Treatment System from the User
shall be in conformity with Chapter 31, Article Ill of the Omaha Municipal Code, including any
amendments thereto, and current regulations pertaining to sewers or sewage within OMAHA and
in accordance with all State and Federal laws, rules and regulations, whichever is the most
restrictive. Wastewater not in conformity with such rules and regulations shall not be permitted to
flow through the sewers of the User into the Omaha Regional Collection and Treatment System.
SECTION 23: AMENDMENTS - FEDERAL AND STATE REGULATIONS
The User agrees to abide by any changes in this Agreement made necessary by revisions or
additions to State or Federal regulations.
SECTION 24: APPORTIONMENT OF FINES
Any fines or penalties imposed upon OMAHA by any Federal or State agency or any court of
competent jurisdiction shall be paid by the User(s), if any, to which the effluent or other act causing
such fine or penalty can be directly traced and supporting evidence provided to such User(S). Such
payment shall be apportioned to the User, including OMAHA, according to their contribution to the
cause of such fine or penalty.
SECTION 25: CHANGE IN OWNERSHIP
In the event of any change in the control or ownership of a facility of a User from which authorized
discharges are permitted, the User shall notify the succeeding owner or controller of the existence
of this Agreement and the permit by means of a letter, a copy of which shall be forwarded to
OMAHA. This Agreement is not assignable from or to Users.
SECTION 26: HAZARDOUS WASTES
It is agreed and understood that the parties to this Agreement are, or may be subject to Section
311 of the Clean Water Act, as it applies to oil and hazardous wastes, and to any applicable State
Law or Legislation, under the authority preserved by Section 510 of the Clean Water Act.
SECTION 27: INTERRUPTION OF SERVICE
In the event of a stoppage of Omaha Regional Collection and Treatment System or in the event of
an interruption of service by OMAHA, it is understood and agreed that OMAHA, its officers,
employees and agents, except for OMAHA's willful damaging acts or gross negligence, shall be
absolutely free of any liability to the User, or any owners or lessees of the property or premises
within or served by the User.
SECTION 28: DURATION OF AGREEMENT
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As provided by Nebraska law (R.R.S. 14-365.09), the term of this Agreement shall be for a period
of ten (1 O) years beginning on the date wastewater treatment services are furnished by OMAHA.
However, it may be extended by written amendment. If the User is desirous to continue to have its
wastewater received and treated by OMAHA, the User will notify OMAHA at least six months in
advance of the termination date of this Agreement whereupon the parties will make reasonable
efforts to negotiate a new Agreement for such service by OMAHA.
SECTION 29: NON-DISCRIMINATION
The User shall not, in the performance of this Agreement, discriminate or permit discrimination
against any person because of race, sex, age, political or religious opinions or affiliations, disability,
or national origin, in violation of Federal law, State law, or local ordinance.
SECTION 30: SOLICITATION
The User does hereby state, warrant, and covenant that it has not retained or employed any
company or person, other than bona fide employees of the User, to solicit or secure this contract,
and it has not paid or agreed to pay any company or person, other than a bona fide employee of
the User, any fee, commission, percentage, brokerage fee, gifts or any other consideration,
contingent upon or resulting from the award or making of this contract. For breach or violation of
this statement, warrant, and covenant, OMAHA shall have the right to annul this Agreement without
liability.
SECTION 31: SEVERABILITY
In the event that any provision of this Agreement is found to be invalid, void, or illegal by a court of
competent jurisdiction, such decision shall in no way affect, impair, or invalidate any other provision
of this Agreement, and such other provisions shall remain in full force and effect as if the invalid,
void, or illegal provision was never part of this Agreement
SECTION 32: TITLES
The titles used in these General Provisions are for convenience only and shall not be used in
interpreting these General Provisions.
SECTION 33: STRICT COMPLIANCE
All provisions of this agreement and each and every document that shall be attached shall be strictly
complied with as written, and no substitution or change shall be made except upon written direction
from an authorized representative.
SECTION 34: INDEMNIFICATION
To extent permitted by applicable law, the User shall defend, indemnify, and hold OMAHA and its
respective employees, agents, and assignees harmless from and against any and all claims. suits,
demands, penalties, court costs, attorneys' fees, other litigation costs, judgements, actions, losses,
damages, or injuries of any nature whatsoever, whether compensatory or punitive, or expenses
arising therefrom, either at law or in equity, resulting or arising from, out of, or otherwise occurring
in relation to any unlawful connection and/or disbursement of sewage into OMAHA's sanitary sewer
system. Any and all resulting fees and/or penalties imposed by NDEE in accordance with the
preceding sentence shall be the full responsibility of the User, except as detailed by Section 24
above.
To the extent permitted by applicable law, OMAHA shall defend, indemnify, and hold the User and
its respective employees, agents, members, and assignees harmless from and against any and all
claims, suits, demands, penalties, court costs, attorneys' fees, other litigation costs, judgements,
actions, losses, damages, or injuries of any nature whatsoever, whether compensatory or punitive,
or expenses arising therefrom, either at law or in equity, resulting or arising from, out of, or
otherwise occurring in relation to any unlawful operation of the Omaha Regional Collection and
Treatment System and/or disbursement of sewage from the Omaha Regional Collection and
Treatment System. Any and all resulting fees and/or penalties imposed by NDEE in accordance
with the preceding sentence shall be the full responsibility of the User, except as detailed by Section
24 above.
SECTION 35: GOVERNING LAW
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The PARTIES to this Agreement shall conform to all existing and applicable OMAHA, county, state,
and federal laws, and all existing and applicable rules and regulations. Any dispute arising from
this contractual relationship shall be governed solely and exclusively by Nebraska law.
SECTION 36: MODIFICATION BY AGREEMENT

This Agreement may be modified or amended only by a written agreement executed by the
PARTIES. In the event a party to this Agreement or subsequent amendments dissolves, or ceases
to exist by some other means, without any valid successors or assigns, said party shall be
considered to be without signing authority; therefore, the signature of said party shall not be
required in order to validly execute subsequent modifications or amendments to this Agreement.
Any modifications to this Agreement must cause this Agreement and all performance obligations
hereunder to conform to the requirements of any applicable laws, rules, regulations, standards, and
specifications of any governmental agency with jurisdiction over any such matter, including any
amendment or change thereto, without cost to OMAHA.
In the event of a conflict between the terms of these General Provisions (as the same may be
amended from time to time) and the agreement for wastewater treatment services into which these
General Provisions are incorporated (the "agreement"), the terms of such agreement shall prevail
and control.
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EXHIBIT F
SEWER CONNECTION POINTS
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EXHIBIT G
Sanitary Sewer Agency Rates/Fee Schedule
[Refer to the attached.]
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SCHEDULE 13.3(a)
O&M Costs Formula

Scenario
1. Gemini is the only customer and has 2500 GPM reserved

Billed Customer
Gemini

2. Gemini has 2500 GPM and Customer X has 500 GPM
2. Gemini has 2500 GPM and Customer X has 500 GPM

Gemini
Customer X
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Customer's Pro-rata Share Calculation
Total Capacity
Customer's Reserved
Divided By Contractually Reserved by
Capacity (GPM)
all Customers
2500
/
2500
2500
500

/
/

3000
3000

35

Equals

Customer's
Prorata Share

Multiplied By

O&M Annual
Cost Estimate

=

100%

x

$

49,600

=

$

49,600

=
=

83%
17%

x
x

$
$

49,600
49,600

=
=

$
$

41,333
8,267

Equals

Customer's Annual
Share of O&M Payment

SCHEDULE 13.3(b)
Future Replacement Cost
Year(s)

Fixed Annual Replacement Cost

1

$24,747

2

$49,493

3

$74,240

4

$98,986

5-80

$126,989

Future Replacement Cost Formula

Customer's Pro-rata Share Calculation

Scenario
1. Gemini is the only customer and has 2500 GPM reserved

Billed Customer
Gemini

2. Gemini has 2500 GPM and Customer X has 500 GPM
2. Gemini has 2500 GPM and Customer X has 500 GPM

Gemini
Customer X
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Customer's Reserved
Capacity (GPM)

Divided By

Total Capacity Reserved
by all customers

Equals

Customer's
Prorata Share

Multiplied By

2500

/

2500

=

100%

x

Fixed Annual
Replacement
Cost
$
24,747

2500
500

/
/

3000
3000

=
=

83%
17%

x
x

$
$

36

24,747
24,747

=

Customer's Annual
Share of Fixed
Replacement Payment
$
24,747

=
=

$
$

Equals

20,623
4,125

